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PREFACE. 



The object of this work is to present to the 
reader the Principles and Practice of the Law 
of Libel and Slander in a concise form ; and, 
considering the large and increasing number of 
actions of this kind with which the Courts are 
occupied, it is hoped that the book may prove 
useful to the Legal Profession. The Law is 
stated in the form of Propositions, followed 
by Explanatory Notes, in the preparation of 
which the original authorities have in every 
case been consulted. Several cases of import- 
ance which have been decided in the last few 
years have received special notice. Appendix A. 
contains some practical suggestions on the conduct 
of a Civil Action, together with Forms and Pre- 
cedents. In Appendix B. will be found all the 
Statutes bearing on the Law of Libel and Slander, 
with references under each section to particular 

pages in the text. 
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LAW OF LIBEL AND SLANDER 



Paet I.— of a civil action. 

„ II.— OF CRIMINAL PROCEEDINGS. 



F. B 



Part I.— OF A CIVIL ACTION. 



Art. 1. — Definition of libel and slander. 

A defamatory statement is a false statement concerning 
any person which exposes him to hatred, ridicule, or 
contempt, or which causes him to be shunned or avoided, 
or which has a tendency to injure him in his office, 
profession, or trade. Such a statement, if in writing, 
printing, or other permanent form, is a libel; if in 
spoken words or significant gestures a slandered). 

Note 1. — The distinction between libel and 
slander carries with it, as will be hereafter seen, 
many important consequences. Thus, libel is 
both a civil wrong and a criminal offence : while 
slander is a civil wrong only, though the 
words may happen to come within the cri- 
minal law as being blasphemous, seditious, or 

(a) Objection may be taken to the above definition, on 
the ground that it contains no reference to publication. But 
careful consideration has led me to think that it tends to 
accuracy of expression and clearness of thought to omit all 
such reference. Moreover, this course is justified by the 
language of the judges in the cases touching publication — 

b2 



4 THE LAW OF LIBEL AND SLANDER. 

obscene (#), or as being a solicitation to commit 
a crime (c), or as being a contempt of court (d). 
Again, where a defamatory statement is written or 
printed, the law assumes that of necessity the per- 
son defamed has suffered damage, and, in the ab- 
sence of legal justification or excuse, the publication 
of such a statement is wrongful (e). On the other 
hand, spoken words are actionable only when 
they produce, as a natural consequence, the loss 
of" some definite temporal advantage, or, as it 
is~called, special damage, or when they im- 
pute to the defamed person charges of a certain 
kind(/). 

It is sometimes said that libel can be distin- 
guished from slander by the fact that the former 
is addressed to the eye, the latter to the ear. 
This is no doubt true as a general rule, but there 

e.g., per Lord Coke, in John LamVs case (1610), 9 Rep. 
fol. 60; Lord Erskine, in Burdett v. Abbot (1817), 5 Dow, 
H. L. 201 ; Best, C. J., in Be Crespigny v. Wellesley (1829), 

5 Bing. 402 ; Lord Campbell, 0. J., in Whitfield v. S. E. Rail. 
Co. (1859), 27 L. J. Q. B. at p. 231 ; Montague Smith, J., in 
Parkes v. Prescott (1869), L. R. 4 Ex. at p. 176 ; Lord Esher, 
M; R., iuEmmens v. Pottle (1885), 16 Q. B. D. at p. 357, and 
in Pullman v. Hill fr Co. (1890), 1 Q. B. at p. 527— where 
such phrases as "the publication of a libel," "where any 
one publishes a libel," are of constant occurrence, showing 
clearly that the term libel is used in accordance with the 
meaning ascribed to it in the above definition. 

(b) See p. 177, infra. 

(c) R. v. Higgins (1801), 2 East, 5. 

(d) Archbold's Criminal Evidence, 20th ed., p. 954. 

(e) See p. 18, infra. 

(f) See p. 19j infra. 
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appears to be at least one exception to it — the case 
of a defamatory statement communicated by sig- 
nificant gestures, e. #*., the finger language of the 
deaf and dumb. Such a case, so far as can be dis- 
covered, has never arisen, but it is submitted that 
it would be governed by the same rules as spoken 
words, and would, therefore, come under the 
description of slander. 

It is submitted that the real distinction is this 
— that, in the case of libel, the defamatory matter 
is in some permanent form ; and usually , though not 
necessarily, in writing or printing. For instance, 
a statue (g\ caricature (A), effigy (« ), chalk marks 
on a wall (/), " signs or pictures, as by fixing up 
a gallows against a man's door, or by painting 
him in a shameful or ignominious manner "(&) 
may constitute a libel. Slander, on the other hand, 
is in its nature transient, and is always in the 
form of spoken words or significant gestures. 

Note 2. — Concerning any person. In order \ 
to be defamatory the words complained of must 
concern the plaintiff himself. They must affect 
his character, or touch him in the way ofji'is 
office, profession, or trade. If they are directed 
solely at the plaintiff's goods, or his, title to 
property, though an action may lie therefor, it is 

(y) Hawkins' Pleas of the Crown, 8th ed. vol. 1, 542. 
(A) Austin v. Culpepper (1684), 2 Show. 313 ; Skin. 123 ; 
Du Bost v. Beresford (1811), 2 Camp. 511. 
(t) 5 Eep. 125. 

(J) Tarpley v. Blabey (1836), 7 C. & P. 395. 
(*) Eyre v. Garlick (1878), 42 J. P. 68. 
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not an action of libel or slander, but "an action 
on the case for special damage sustained by reason 
of the speaking or publication." (t). 

In some cases, however, an attack on a man's 
goods or title to property may also injuriously 
affect his reputation. Thus it is libellous to write 
and publish of a bookseller that he sells immoral 
poems (k) ; and to say of a wine merchant that his 
wine is poisoned, or of a tea dealer that his tea is 
made green by drying it on copper, is a slander 
upon him in the way of his trade (I). 

In order to be defamatory the words must refer 
to some particular individual, and the plaintiff 
must prove that he is that particular individual. 
" If a man wrote that all lawyers were thieves, no 
particular lawyer could sue him, unless there is 
something to point to the particular indi- 
vidual " (m). And provided that the plaintiff can 
satisfy the jury that he was especially referred to, 
it is sufficient (w), whether the words complained 
of describe him by his own name, or its initial 
letter (0), or by asterisks (jt?), or by a fictitious 

(t) Per Tindal, C. J., in Malachy v. Soper (1836), 3 Bing. 
N. C. 371. 

(*) Tabart v. Tipper (1808), 1 Camp. 350. 

(/) Per Ooltman, J., in Ingram v. Law son (1840), 6 Bing. 
N. C. at p. 216. 

(m) Per Willes, J., in Eastwood v. Holmes (1858), 1 F. & 
F. 349. 

(n) Lawrence v. Newberry, (1891) 64 L. T. 797. 

(o) Roach v. Oarvan (1742), 2 Atk. 469; 2 Dick. 794; 
O'Brien v. Clement (1846), 15 M. & W. 435 ; 15 L. J. Ex. 285. 

(p) Bourhe v. Warren (1826), 2 C. & P. 307. 
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name (q), or by the name of somebody else (r), or 
merely refer to a definite body of persons of 
which he is a member, for "if those who look on 
know well who is aimed at, the very same injury 
is inflicted, the very same thing is in fact done, 
as would be done if his name and Christian name 
were ten times repeated " (s). 

But where it is uncertain whether the plaintiff 
was the particular individual aimed at, no action 
lies, e. g., where after the trial of an action at which 
there were three witnesses, the defendant said, 
" One of you three is perjured," it was held that 
no action lay, as there was nothing to show that the 
plaintiff was the particular witness referred to (t). 

Note 3. — Which exposes htm to hatred, ridi- 
cule, or contempt, or which causes him to be 
shunned or avoided. — Thus it has been held 
libellous to write of a man that he is a man of 
straw (w), a hypocrite (#), a rascal (y), an im- 
postor^), that he is dishonest (a), ungrateful (J), 

(q) E. v. Clerk (1729), 1 Barn. 304. 

(r) Levi v. Milne (1827), 4 Bing. 195. 

(s) Per Lord Campbell, C. J., in Le Fanu and another v. 
Malcolmson (1848), 1 H. L. 0. 637. 

(t) Sir John Bourne's case, cited Cro. Eliz. 497. See also 
James v. Rutlech (1599), 4 Eep. 17. 

(w) Eaton v. Johns (1842), 1 Dowl. N. S. 602. 

(x) Thorley v. Lord Kerry (1812), 4 Taunt. 355 ; 3 Camp. 
214, n. 

(y) Fillers v. Monsley (1769), 2 Wils. 403. 

(z) Campbell v. Spottiswoode (1863), 3 B. & S. 769 ; 32 
L. J. Q. B. 185. 

(a) Austin v. Culpepper (1684), Skin. 123; 2 Show. 313. 

\b) Cox v. Lee (1869), L. E. 4 Ex, 284 ; 38 L. J. Ex. 219. 
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impecunious (5), insane (e), and even, in one case, 
that his conduct had been unfeeling (d). So, too, / ; 

it has been held libellous to publish in a news- { 

paper a story in which the plaintiff is made to ftp 

appear ridiculous, even though he has told it him- 
self in the first instance (0); and ironical praise 
may amount to a libel (/). 

On the other hand it has been held not libellous 
to write of a man that he endeavoured to dis- 
courage sedition in Ireland, for this would not 
injure him in the opinion of good citizens and 
respectable people (g) ; or that he sued his mother- 
in-law in a County Court, for he may have pro- 
perly done so (h) ; or that he owes money, for this * 
does not imply that he cannot, or will not, pay 
his debts (t) ; or that he is "man Friday" (/), 
" for the man Friday, as we all know, was a 
respectable man, although a black man " (Jc). 

For examples of slander under this head, see 
pp. 20, 24 — 28, infra, and note the rule as to the 
necessity of proving special damage in most cases 
of slander, Article 5, p. 19, infra. 

(b) See note (w), supra, p. 7. 

(c) Morgan v. Lingen (1863), 8 L. T. 800. 

(d) Churchill v. Hunt (1819), 2 B. & Aid. 685 ; 1 Chit. 4 
480. 

(e) Cook v. Ward (1830), 6 Bing. 409 ; 4 M. & P. 99. 
(/) Boydell v. Jones (1838), 4 M. & W. 446 ; 7 Dowl. 210. 
(g) Clay v. Roberts (1863), 9 Jur. N. S. 580; 11 W. E. 

649 ; 8 L. T. 397. 

(A) Cox v. Cooper (1863), 12 W. E. 75 ; 9 L. T. 329. 

(0 Per Bramwell, B., in R. v. Coghlan (1865), 4 F. & F. 316. 

U) Forbes v. King (1833), 1 Dowl. 672; 2 L. J. Ex. 109. 

(k) Per Lord Denman, C. J., in Hoare v. Silverlock (1848), 
12 Q. B. at p. 626. 
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Note 4. — Or which has a tendency to injure 
him in his office, profession, or trade. — To im- 
pute to any one who holds an office or profession 
that he is unfit therefor, or that he has acted im- 
properly therein, is libellous ; e.g., to write of a 
guardian of the poor that he is a defaulter in his 
accounts (l) } or of a parish overseer that he is dis- 
honest as such(w), or is oppressive towards the 
poor (n). So it is libellous to accuse a magistrate's 
clerk of corruption (0), or a vestry clerk of mis- 
applying the parish monies ( p) ; to write of a 
clergyman that his conduct is enough to make 
infidels of his parishioners (q) ; of a solicitor that 
he has been guilty of disgraceful (r), shameful (s), 
unscrupulous (t) or unprofessional (u) conduct; or 
of a barrister that he is an impostor and a quack 

* 

lawyer ($). 

It is libellous to write of a medical man that he 

(/) Warman v. Hine (1837), 1 Jur. 820. 

(m) Cheese v. Scales (1842), 10 M. & W. 488. 

(n) Woodardv. Dowsing (1828), 2 M. &Ey. 74. 

\o) Blagg v. Sturt (1846), 10 Q. B. 899 ; 16 L. J. Q. B. 39. 

[p) Mag v. Brown (1824), 3 B. & C. 113. 

(?) Walker v. Brogden (1865), 19 0. B. N. S. 65 ; 13 W. E. 
809 ; 12 L. T. 495. 

(r) Moore v. Terrell and others (1833), 4 B. & Ad. 870. 

(«) Clement v. Lewis (1820), 3 B. & B. 297 ; 3 B. & Aid. 702 ; 
7 Moore, 200. 

(0 Godson v. Home (1819), 1B.&B.7; 3 Moore, 223. 

(w) Clarkson v. Lawson (1829), 6 Bing. 266, 587 ; 3 M. & P. 
605 ; 4 M. & P. 356 ; Bishop v. Latimer (1861), 4 L. T. 775 ; 
Blake v. Stevens and others (1864), 4 F. & F. 232 ; 11 L. T. 
543 ; Woodgate v. Ridout (1865), 4 F. & F. 202. 

(x) Wakley v. Healey (1848-49), 7 C. B. 591 ; 18 L. J. 
C. P. 241. 
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is a quack (y), or that he prepares quack medi- 
cines (2?); but not that he has met homoeopathists 
in consultation (a). 

Similarly, it is libellous to write of a merchant 
or tradesman that he is dishonest or fraudulent in 
his business (b), or that he is insolvent (c). 

If the action be for libel it is sufficient for the 
plaintiff to prove that he has at any time held such 
office or practised such profession or trade ; but if 
he sue for slander he must prove strictly that at 
the time the words were spoken he held such office or 
practised such profession or trade (d). 

For examples of slander, see pp. 28 et seq. 

(y) Wells v. Webber (1862), 2 F. & F. 715; Hunter v. 
Sharpe (1866), 4 F. & F. 983 ; 15 L. T. 421. 

(2) Clark v. Freeman (1848), 11 Beav. 112; 17 L. J. Ch. 
142; 12 Jur. 149. 

(a) Clay v. Roberts (1863), 9 Jur. N. S. 580; 11 W. E. 
649 ; 8 L. T. 392. 

(b) HeriotY. Stuart (1796), 1 Esp. 437; Evans v. Harlow 
(1844), 5 Q. B. 624 ; 13 L. J. Q. B. 120. 

(c) Stubbs v. Marsh (1866), 15 L. T. 312; Shepheard v. 
Whitaker (1875), L. E. 10 0. P. 102; 32 L. T. 402. 

(d) Boydell v. Jones (1838), 4 M. & W. 446; Parmiter v. 
Coupland (1840), 9 L. J. Ex. 202 ; 6 M. & W. 108. 
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Art. 2. — Construction. 

In order to determine whether a statement is de- 
famatory r , it must first Se construed in its natural and 
ordinary meaning ; if not defamatory in such meaning ', 
it must he construed in ffie "special meaning, if any, in 
which it was understood by the persons by and to whom 
it was published (e). 

Note. — It is for the judge to say whether the 
words are capable of a defamatory meaning, but 
for the jury to say whether, under the circum- 
stances of the case, they in fact bear that mean- 
ing (e). It is only where the words complained 
of do not in any sense bear a defamatory meaning 
that the judge is justified in withdrawing the case 
from the jury ; in no other case can the defamatory 
meaning of the words be treated as a matter of 
law(/). Thus, where words are capable of an 
innocent and a defamatory meaning, it is a ques- 
tion of fact for the jury in what meaning they 
were actually understood (g). And in every case 
the burden of proof is on the party who alleges 
that the words were understood in a meaning other 
than their natural and ordinary meaning. " If 
the word is an ordinary English word, then the 
Court will construe it in its natural meaning, unless 

(e) Capital and Counties Bank v. Henty (1882), 7 App. Cas. 
741 ; 52 L. J. Q. B. 232 ; 47 L. T. 662. 

(/) O'Brien v. Salisbury (1890), 54 J. P. 215. 

\g) Churchill v. Gedney (1889), 53 J. P. 471 ; Ritchie v. 
Sexton (1891), 64 L. T. 210; 55 J. P. 389. 
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some other is shown to have been given it. If the 
word is a cant expression or a commercial term (A), 
then the meaning may depend upon the circum- 
stances in evidence " (i). 

It is important to notice that where the words 
are not defamatory in their natural and ordinary 
sense, the plaintiff must be prepared to satisfy 
the jury that there were facts known both to the 
person publishing the defamatory matter, and to 
# the person to whom it was published, which would 
naturally lead the latter to understand the words 
in a defamatory sense. As was pointed out by 
Brett, L. J., in the well-known case of Capital and 
Counties Bank v. Uentt/(j) y "the first question 
for the jury is whether the document would be 
read in a defamatory sense by persons of ordinary 
reason in the position of those to whom it is pub- 
lished. If, in the opinion of the jury, it would 
not be so read according to the prima facie mean- 
ing of the language, then there is a further ques- 
tion (if there is any evidence upon which it can 
be raised) whether there were facts known both 
to the person who framed the alleged libel, and 
to the persons to whom it was published, which 
would lead the latter reasonably to put upon the 
document the construction that, having a second 
defamatory sense, it was issued ironically or other- 

(h) Smith v. Jeffreys (1846), 15 M. & W. 561 ; 15 L. J. Eep. 
Ex. 325. 

(t) Per Bramwell, B., in Barnett v. Allen (1858), 27 L. J. 
Ex. at pp. 414, 415. 

(j) (1880), 5 0. P. D. at p. 539. 
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wise than in the primary sense of the language." 
In that case Messrs. Henty, brewers at Chichester, 
issued to their tenants a circular containing the 
following words : — " Messrs. Henty & Sons hereby 
give notice that they will not receive in payment 
any cheques drawn on any of the branches of the 
Capita! and Counties Bank." The issue of this 
circular caused a run upon the bank, who there- 
upon brought an action of libel against Messrs. 
Henty. It was, however, held that the words in 
their natural and ordinary meaning were not 
libellous ; that therefore it was for the plaintiffs 
to prove that, by reason of the special circum- 
stances of the case, they were understood in a 
special libellous sense; and that, in the absence of 
any such evidence, there was no case to go to the 
jury, and there must therefore be judgment for 
the defendants. 

Moreover, where the words are not prima facie 
defamatory, and where the plaintiff therefore 
intends to maintain that the words were defama- 
tory by reason of their being understood in a 
special sense, he must be careful to insert in his 
Statement of Claim an averment specifying the 
defamatory meaning of the words complained of, 
and showing how they come to have that mean- 
ing, and how they relate to the plaintiff (k). Such 
an averment is called an innuendo. No innuendo 
is necessary where the words complained of are 
defamatory in their ordinary meaning (I). 

(k) Per Lord Selborne, in Capital and Counties Bank v. 
Henty (1882), 7 App. Cas. at p. 748. 

(I) Russell and another v. Webster (1874), 23 W. E. 59. 
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Art. 3. — No action without publication. 

No action can be maintained for libel or slander 
unless there be publication, i. e., a communication by 
the defendant of the words complained of to some per- 
son other than the plaintiff . 

Note. — A communication to one person other 
than the plaintiff. — Thus there is no publication, 
and therefore no action will lie, if the defamatory- 
matter be communicated only to the plaintiff 
himself. This was expressly decided in Barrow 
v. Lewellin (m), where the defendant despatched a 
sealed letter through the post to the plaintiff. As 
the present Master of the Rolls said, in the recent 
case of Pullman v. Hill Sf Co. (w), " if the statement 
is sent straight to the person of whom it is written, 
there is no publication of it, for you cannot publish 
a libel of a man to himself. If a letter is not com- 
municated to any one but the person to whom it is 
written, there is no publication of it." It is, how- 
ever, otherwise if it can be proved that the defend- 
ant knew, when he posted the letter containing 
the libel, that it would probably be opened by some 
person other than the defendant, for example, 
his clerk (o). So, too, "if the writer of a letter 
shows it to any person other than the person to 
whom it is written, he publishes it "(/?); for ex- 
ample, if he shows it to his own clerk, or places 
it in the hands of a type- writer in order that such 

(m) (1615), Hob. 62. 
(n) (1891) 1 Q. B. at p. 527. 
(o) Delacroix v. Thevenot (1817), 2 Stark. 63. 
(p) Per Lord Esher, M. R, in Pullman v. Hill, (1891) 
1 Q. B. at p. 527. 
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clerk or type-writer may copy it for him, there is 
a publication of the letter (q). Similarly it has 
been held that there is a publication if the 
libel be on a post-card (r), or contained in a tele- 
gram (s), for in each case " it is necessarily com- 
municated to all the clerks through whose hands 
it passes "(£). "The moment a man delivers a 
libel from his hands, his control over it is gone ; 
he has shot his arrow, and it does not depend upon 
him whether it hits the mark or not " (u). 

In accordance with the common law principle 
that husband and wife are one person, " the 
uttering of a libel by a husband to his wife is no 
publication" (v). "For many purposes they are," 
however, " essentially distinct and different per- 
sons, and, amongst others, for the purpose of 
having the honour and feelings of the husband 
assailed and injured by acts or communications 
made to the wife " (w). Thus it has been held 
that sending a defamatory letter to a wife about 
her husband is sufficient publication (#). 

(q) Pullman v. Hill 8f Co., supra. 

(r) Robinson v. Jones (1879), 4 L. E. Ir. 391. 

is) Whitfield v. S. & Mail. Co. (1858), E. B. ft E. 115; 
Williamson v. Freer (1874), L. E. 9 C. P. 393. 

(t) Per Brett, J., in Williamson v. Freer (1874), L. E. 9 
C. P. at p. 395. 

(u) Per Best, J., in Rex v. Burdett (1820), 4 B. ft Aid. at 
p. 126. 

(v) Per Huddleston, B., in Wennhak v. Morgan (1888), 
L. E. 20 Q. B. D. at p. 537. 

(w) Per Maule, J., in Wenman v. Ash (1853), 13 C. B. at 
pp. 844, 845. 

(x) Wenman v. Ash (1853), 13 C. B. 836; 22 L. J. C. P. 
190. 
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Where the libel is contained in a newspaper, 
the sale of each copy of the newspaper containing 
the libel is a publication thereof (y), rendering the 
distributor as well as his principal responsible for 
the libel. So, too, is the delivery of a libellous 
manuscript to the printer (0), and it would seem 
even the delivery of the newspaper to a govern- 
ment official as required by law (a). But in all 
these cases it is open to the defendant to show that 
he did not in fact publish the libel, which he can 
do by proving that he " did not know that the 
paper contained .... or was likely to con- 
tain a libel," and that he " ought not to have known 
it, having used reasonable care " (b). Thus he is ^ 

not liable where he cannot read(e), or where he 
has carried the libel in a sealed letter (d), or in a 
parcel containing handbills (e), or in a newspaper 
which he does not know contains libellous matter, 
and which he had no reason to suppose was likely 

(y) Duke of Brunswick v. Harmer (1849), 19 L. J. Q. B. 20; 
14 Q. B. 185. 

(25) Baldwin v. Elphinston (1775), 2 W. Bl. 1037 ; Watts v. 
Fraser and another (1835), 6 L. J. K. B. 226 ; 7 Ad. & E. 223; 
7 C. & P. 369 ; 1 Jur. 671. 

(a) Rex v. Amphlit (1825), 4 B. & 0. 35 ; 6 D. & E. 125. 

(b) Per Lord Esher, M. E., in Emmens v. Pottle and Son 
(1885), 16 Q. B. D. p. 357. See also John Lamb's case (1610), 
9 Eep. fol. 60. 

(c) Per Lord Kenyon, C. J., in Rex v. Holt (1792), 5 T. E. 
at p. 444. 

(d) Per Lord Kenyon, 0. J., in Rex v. Top ham (1791), 4 
T. E. at pp. 127, 128. 

(e) Day v. Bream (1837), 2 Moo. & E. 55. 
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to contain such matter (/). "A newspaper is 
not like a fire ; a man may carry it about without 
being bound to suppose that it is likely to do an 
injury. It seems to me that the defendants are 
no more liable than any other innocent carrier of 
an article which he has no reason to suppose likely 
to be dangerous " (g). 

There is also a prima facie case of publication 
against the defendant where the manuscript from 
which the libel was printed is shown to be in his 
handwriting, there being no necessity to prove 
expressly that he ordered or authorized the print- 
ing^). 

It has been held that if A., intending to 
send a letter to B., which if so sent would be 
privileged, by mistake sends it to C, A. is not 
liable (*'). It is submitted that this is incorrect on 
principle, and that A. should be held liable as 
having published the matter to C, in respect of 
whom there is no privilege. 

The same act may amount to a publication 
both of libel and slander, e.g., if anyone knowing 

(/) Emmens v. Pottle (1885), 16 Q. B. D. 354. 

(g) Per Bowen, L. J., in Emmens v. Pottle (1885), 16 Q. 
B. D. at p. 358. 

(A) Per Lord Erskine in Burdett v. Abbot (1811), 5 Dow, 
H. L. at p. 201 ; Adams v. Kelly (1824), Ry. & M. 157 ; 
Tarpley v. Blabey (1836), 2 Bing. N. 0. 437 ; 7 C. & P. 395 ; 
Bond v. Douglas (1836), 7 C. & P. 626. 

(t) Tompsonv. Dashwood (1883), 11 Q. B. D. 43. It seems 
at least doubtful whether this case is consistent with Pullman 
v. Hill, pp. 14, 15, supra. 

f. c 
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that a document contains tt libel upon another 
reads it to a third person, he publishes a libel and 
also a slander (r) to such third person. 

It is for the jury to find whether the facts on 
which it is endeavoured to prove publication are 
true, but for the judge to decide whether the facts 
as proved constitute a publication. 



Art. 4. — Action for libel maintainable without 

proof of special damage. 

For every libel an action (s) for damages will lie 
even though no special damage can be proved. 

Note. — In this respect there is a remarkable 
difference between libel and slander. In the case 
of libel, i.e., where the defamatory statement is 
in writing, printing, or other permanent form, 
the law assumes that of necessity the person 
defamed has suffered damage, and therefore he 
is entitled to maintain an action, even though 
he does not and cannot prove that he has suffered 
any definite temporal loss, or, as it is technically 
called, " special damage "'(£). 

(r) John Lamb 1 s case (1610), 9 Rep. fol. 60 ; Forrester v. 
Tyrrell (1893), 9 Times L. R. 257 (0. A.). 

(s) No action for libel can be brought in the County Court, 
except by consent (51 & 52 Vict. c. 43, ss. 56, 64). 

(t) Per cur. in Ratcliffe v. Evans, (1892) 2 Q. B. at p. 529. 
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On the other hand,* in the case of slander, i.e., 
where the defamatory statement is merely spoken, 
or by gesture, the plaintiff cannot succeed without 
proof of special damage, except in the four cases 
which are dealt with in the next Article. 



Art. 5. — No action for slander without proof of 
special damage, except in four cases. 

No action f or slander will liej mthmj proof n f 
special da/mage^ except (1) where the words charge the 
plaintiff with having committed a criminal offence (u)\ 
or (2) where they impute that he has an infectious 
or contagious disease (x) ; or (3) where they are 
spoken of him in relation to his office, profession, or 
trade (y) ; or (4) where the plaintiff is a woman or 
girl and the words impute adultery or unchastity to 
her{z). 

Note 1. — Except in the four cases mentioned 
above, no action for slander will lie, unless the 
plaintiff can prove That in consequence of the 
words complained of he has suffered some special 

(w) Webb v. Beavan (1883), 11 Q. B. D. 609 ; 52 L. J. Q. B. 
544 ; 49 L. T. 201 ; 47 J. P. 488. 

(x) Villers v. Momley (1769), 2 Wils. 403. 

(y) Phillips v. Jansen (1798), 2 Esp. 624. - 

(a) Slander of Women Act, 1891 (54 & 55 Vict. c. 51), s. 1. 

c2 
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damage. Thus, in the abse nce of such proof, it is 
not actionable to call anyone a cheat(a), a rogue (b), 
a swindler (e), or a villain (d), nor, unless it touches 
him in his office, profession, or trade (as to which 
see Note 4, p. 28, infra), is it actionable to 
verbally accuse a man of immoral or profligate 
conduct (e). 

Inorder to maintain an action of slander where 
the words are not actionable per se, the plaintiff 
must therefore prove the loss of some definite 
temporal benefit ; e.g., the loss of a client (/) or 
cu stomer (q\ or the loss (h) or refusal (*) of some 
appointment or employment (/), or, unless indeed 
it be merely a device to maintain the action (k), the 
loss of a gift whether pecuniary (?) or otherwise (rn), 

(a) Per Pollock, 0. B., in Barnett v. Allen (1858), 27 L. J. 
Ex. at p. 414. 

(b) Stanhope v. Blith (1585), 4 Rep] 15 ; Hopwood v. Thorn 
(1850), 8 C. B. 293 ; 19 L. J. 0. P. 94 ; 14 Jur. 87. 

(c) Savile v. Jardine (1795), 2 H. BL 531 ; Ward v. Weeks 
(1830), 7 Bing. 211 ; 4 M. & P. 796. 

(d) Stanhope v. Blith, supra. 

(e) Lumby v. AUday (1831), 1 Or. & J. 301 ; At/re v. 
Craven (1834), 2 A. & E. 2. 

(/) King v. Waits (1838), 8 0. & P. 614 ; Brown v. Smith 
(1853), 22 L. J. 0. P. 151. 

(g) Storey v. Challands (1837), 8 0. & P. 234. 
(A) Payne v. Beuwmorris (1669), 1 Lev. 248. 
(t) Sterry v. Foreman (1827), 2 0. & P. 592. 
(y) Martin v. tftfron^r (1836), 5 A. & E. 535; Rumsey v. 
JFiW et ux. (1842), 11 L. J. 0. P. 129. 

(k) Coward y. Wellington (1836), 7 0. & P. 531. 

(/) Corcoran v. Corcoran (1857), 7 Ir. L. E. N. S. 272. 

(m) £Tar*% v. Herring (1799), 8 T. R. 130. 
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or of gratuitous hospitality (n\ for a dinner at a 
friend's expense is a thing of some temporal 
yalue (0). So too the loss of a marriage (p) or of 
the consortium of one's husband is enough^); but 
not strained relations and the probability of a 
divorce (r), or the loss of friends (s), or mental 
pain or distress or bodily illness (i), for " bodily 
pain or suffering cannot be said to be the natural 
result in all persons" (u), nor even expulsion from 
a religious society (#). " The risk of temporal loss 
is not the same as temporal loss " (y), and there- 
fore no action will lie for speaking disparaging 
words of a candidate of a club, in consequence of 
which the majority of the club refuse to change 

(n) Moore v. Meagher (1807), 1 Taunt. 39; 3 Smith, 135; 
Lynch v. Knight (1861), 9 H. L. C. 577; 8 Jur. N. S. 724; 
5 L. T. 291. 

(o) Davies and Wife v. Solomon (1871), L. R. 7 Q. B. 112; 
41 L. J. Q. B. 10. 

(p) Davis v. Gardiner (1593), 4 Rep. 16; 2 Salk. 694; 
Holwood v. Hopkins (1600), Cro. Eliz. 787; Matthew v. Crass 
(1614), Cro. Jac. 323; Nelson v. £fo/(1618), Cro. Jac. 422. 

(q) Per Lord Campbell in Lynch v. Knight and Wife (1861), 
9 H. L. C. at p. 589. 

(r) Barmuncfs case (1619), Cro. Jac. 473. 

(s) Barnes v. Bruddel (1669), 1 Vent. 4; WeldonY. Be Bathe 
(1884), 33 W. R. 328 ; 54 L. J. Q. B. 113 ^53 L. T. 520. 

(0 Allsop and Wife v. Allsop (1860), 5 H. & N. 534; 29 
L. J. Ex. 315. 

(w) Per Pollock, C. B., in Allsop and Wife v. Allsop (1860), 
29 L. J. Ex. at p. 317. 

(x) Roberts v. Roberts (1864), 5 B. & S. 384; 33 L. J. 
Q. B. 249 ; but see Barnabas v. Traunter (1641), 1 Vin. Abr. 
396. 

(y) Per Bowen, L. J., in Chamberlain v. Boyd (1883), 11 
Q. B. D. at p. 416. 
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the rules in such a way as to improve the chances 
of his election (0). 

It used to be thought that the loss of general 
business, as distinct from the loss of specific cus- 
tom, was not admissible in evidence as special 
damage to support an action for words not action- 
able per se. Having regard to a recent decision 
of the Court of Appeal (a), however, it would 
seem, that where the statement complained of 
"in its very nature is intended, or reasonably 
likely to produce, and in the ordinary course of 
things does produce, a general loss of business, as 
distinct from the loss of this or that known cus- 
tomer, evidence of such general decline of busi- 
ness is admissible " (i), and is sufficient to support 
an action for slander. 

In the same case (c) the Court laid down the 
following general rules as to special damage : — 
" The necessity of alleging and proving actual 
temporal loss with certainty and precision in 
all cases of the sort has been insisted upon for 
centuries. In all actions accordingly on the 
case, where the damage actually done is the gist 
of the action, the character of the acts themselves 
which produce the damage, and the circumstances 
under which the acts are done, must regulate the 
degree of certainty and particularity with which 

(«) Chamberlain v. Boyd (1883), 11 Q. B. D. 407 ; 52 L. J. 
Q. B. 277. It was also held in this case that the damage was 
too remote. 

(a) Ratcliffe v. Evans (1892), 2 Q. B. 524. 

(b) Ibid. ; per cur. at p. 533. 

(c) Ibid, at pp. 532, 533. 
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the damage done ought to be stated and proved. 
As much certainty and particularity must be in- 
sisted on, both in pleading and proof of damage, 
as is reasonable, having regard to the circum- 
stances and to the nature of the acts themselves 
by which the damage is done. To insist upon 
less would be to relax old and intelligible prin- 
ciples ; to insist upon more would be the vainest 
pedantry. . . . The nature and circumstances of 
the publication of the falsehood may accordingly 
require the admission of evidence of general loss 
of business as the natural and direct result pro- 
duced, and perhaps intended to be produced." 

Moreover, such special damage must be the 
natural and probable result of the words com- 
plained of(rf); and therefore a person is not 
liable for damage caused by the repetition of 
slanders of which he himself was the originator (e\ 
unless such repetition was the natural and prob- 
able result of such original publication, or was 
expressly or impliedly authorized by him (/). 

(d) Lumley v. Gye (1853), 2 E. & B. 216; 22 L. J. Q. B. 
'463; per Lord Wensleydale, in Lynch v. Knight and Wife 
(1861), 9 H. L. C. at p. 600 ; Bowen v. Hall (1881), 6 Q. B. D. 
333. 

(e) Rutherford v. Evan* (1829), 4 C. & P. 74 ; Ward v. 
Weeks (1830), 7 Bing. 211; 4 M. & P. 796; Tunnicliffe v. 
Moss. (1850), 3 0. & K 83; Bateman v. Zya//(1860), 7 C. B. 
N. S. 638; Parkins et ux. v. Scott et ux. (1862), 1 H. & 0. 
153 ; 31 L. J. Ex. 331 ; Riding v. Smith (1876), 1 Ex. D. 91 ; 
45 L. J. Ex. 281; Clarke v. Morgan (1877), 38 L. T. 354; 
Speight v. Gosnay (1891), 60 L. J. Q. B. 231 ; 55 J. P. 501. 

(/) Adams v. Kelly (1824), Ey. & Moo. 157 ; Bond v. 
Douglas (1836), 7 C. & P. 626. 
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Thus, if A. utters a slander affecting B. to C, 
and C. repeats it to D., who repeats it to E., then, 
subject to the two exceptions just mentioned, 
A. is not liable for damage caused by the repeti- 
tion of the slander by C. to D., or by D. to E. 

In the recent case of Speight v. Gosnay (g\ the 
defendant uttered a slander consisting of a false 
imputation upon the chastity of the plaintiff, an 
unmarried woman (A), in the presence" of the 
plaintiff's mother. The mother repeated it to 
the plaintiff, who repeated it to the man to whom 
she was engaged to be married, and he broke off 
the engagement. There being no evidence that 
the defendant authorized or intended the repeti- 
tion of the slander, or that he knew of the plain- 
tiff's engagement, it was held by the Court of 
Appeal that an action of slander could not be 
maintained against the defendant. 

"Verbal defamatory statements may, indeed, 
be intended to be repeated, or may be uttered 
under such circumstances that their repetition 
follows in the ordinary course of things from their 
original utterance. Except in such cases, the law 
does not allow the plaintiff to recover damages 
which flow not from the original slander, but 
from its unauthorized repetition" (*). In Ward v. 
Weeks (k), Tindal, C. J., thus explained the reason 

(y) (1891), 60 L. J. Q. B. 231 ; 55 J. P. 501. 

(A) Such, an imputation would, however, now be actionable 
without proof of special damage. See pp. 36, 37, infra. 

(») Per cur. in Ratcliffe v. Evans, (1892) 2 Q. B. at p. 530. 

(yfe) (1830), 7 Bing. at p. 215. 
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for this rule : " Every man must be taken to be 
answerable for the necessary consequences of his 
own wrongful acts, but such a spontaneous and 
unauthorized communication cannot be considered 
as the necessary consequence of the original 
uttering of the words." The result of this is, 
that where the words are not actionable per se, 
the originator of the slander frequently escapes 
all liability. 

It is no excuse, though it may be evidence in 
mitigation of damages (7), that the person re- 
peating a slander mentions that he has heard it 
from A. B., naming his informant, or adds that 
he does not, of course, believe it (m). 

Note 2. — Where the words charge the plain- 
tiff with having committed a criminal offence. — 
" The distinction seems a natural one, that words 
imputing that the plaintiff has rendered himself 
liable to the mere infliction of a fine are not 
slanderous, but that it is slanderous to say that 
he has done something for which he has been 
made to suffer corporally " (n). Prior to Webb v. 
Beavan (0), it used to be thought that the offence 
charged must be not merely criminal, but also 
indictable. It was, however, expressly laid down 

(I) See p. 157, infra. 

(w) Watkin v. Hall (1868), L. R 3 Q. B. 396; 37 L. J. 
0. B. 125. 

(») Per Pollock, B., in Webb v. Beavan (1883), 11 Q. B. D. 
at p. 610. 

(0) (1889), L. E. 11 Q. B. D. 609 ; 52 L. J. Q. B. 544. 
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in that case that it is sufficient to charge the 
plaintiff with having committed a criminal offence ; 
for many offences which were formerly indictable 
are now not so, but merely punishable on sum- 
mary conviction. 

It is, of course, actionable, without proof of 
special damage, to charge the plaintiff with the 
commission of any definite criminal offence, e.g., 
burglary (jp), forgery (j), larceny (r), murder (5), 
perjury (*). 

It is not, however, necessary that any specific 
crime be charged ; it is enough if there be a general 
accusation of crime. Thus, where the words com- 
plained of were, " I will lock you up in Gloucester 
gaol next week ; I know enough to put you there," 
and the innuendo was, " meaning thereby that the 
plaintiff had been and was guilty of haying com- 
mitted some criminal offence or offences," it was 
held that this disclosed a cause of action (u). But 
without proof of special damage, words which 
" convey in their natural and ordinary sense sus- 
picion, and suspicion only, .... would not 
support an action for slander "(#). And if tin 



(p) Somers v. House (1694), Holt, 39; Skin. 364. 

(q) Baal v. Baggerley (1632), Cro. Oar. 326 ; Jones v. Heme 
(1759), 2 WHs. 87. 

(r) Tomlinson v. Brittlebank (1833), 4 B. & Ad. 630. 

(*) Button v. Heyward (1722), 8 Mod. 24. 

(0 Roberts v. Camden (1807), 9 East, 93. 

(w) Webb v. Beavan, supra; see also Tempest v. Chambers 
(1815), 1 Stark. 67 ; Francis v. Boose (1838), 3 M. & W. 191 ; 
1 H. & H. 36. 

(v) Per cur. in Simmons v. Mitchell (1880), L. R. 6 App. 
Cas. at p. 162. 
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defendant can satisfy the jury that the words 
complained of were merely understood as words 
of *heat or vulgar abuse, and not as imputing a 
criminal offence, the plaintiff will fail unless he 
can prove special damage (x) ; thus, to call- a man 
a thief is not actionable where that expression is 
accompanied with other words which clearly 
denote that the speaker did not intend to impute 
felony to the party charged (y). 

Note 3. — Where the words impute that the 
plaintiff has an infectious or contagious disease. — 
The imputation must be that the plaintiff was 
suffering from the disease at the time the words 
were spoken. < l Charging another with having had 
a contagious disorder is not actionable, for unless 
the words spoken impute a continuance of the 
disorder at the time of speaking them, the gist of 
the action fails ; for such a charge cannot produce 
the effect which makes it the subject of an action, 
namely, his being avoided by society "(#). 

To come within the rule, such disease must be 
either leprosy (a), the plague (#), or venereal dis- 

( 0») Barnett v. Allen (1858), 3 H. & N. 376 ; 27 L. J. Ex. 

^ 412. 

(y) See per Lord EUenborougli in Thompson v. Bernard 
(1807), 1 Camp, at p. 48; see also Bittridge's case (1602), 4 
Eep. 19 b. 

(z) Per Ashurst, J., in Car slake v. Mapledoram (1788), 2 T. 
E. at p. 475 ; see also Taylor v. Hall (1742), 2 Str. 1189. 

(a) Taylor v. Perkins (1607), Cro. Jac. 144; 1 Eolle's 
Abr. 44. 

(b) Fillers v. Monsley (1769), 2 Wils. 403. 
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ease (c). To say of anyone that he has the small- 
pox is, it would seem, not actionable (d). 



i \ 



Note 4. — Where the words are spoken of the 
plaintiff in relation to his office, profession, or 
trade. — In order to succeed without proof of 
special damage, the plaintiff must prove (1) that 
at the time the words were spoken he held such 
office or carried on such profession or trade (e)} 
and (2) that the words tend to prejudice him 
in such office, profession, or trade (/). An 
action will not therefore lie for every saying 
of a depreciatory or contemptuous nature con- 
cerning the holder of an office, a professional man, 
or a trader. The words complained of must touch 
or affect him in such office, profession, or trade (gi). 
Thus, it is not actionable to call a stonemason a 
ringleader of the nine hours' system, since this is 
not an imputation which relates to his capacity or 
conduct as a stonemason (A). 

It is immaterial what is the nature of the 
plaintiff's calling, provided that it is lawful. As 



(c) Bloodworth v. Gray (1844), 7 M. & Gr. 334. 

(d) James v. Rutlech (1599), 4 Rep. 17 b; Villers v. 
Monsley (1769), 2 Wils. 403. 

(e) Bellamy v. Burch (1847), 16 M. & W. 590. There 
appears to be no rule of this kind in actions for libel. 

(/) Per cur. in Foulger v. Newcomb (1867), L. R. 2 Ex. at 
p. 330. 

(<jf) Com. Dig. Action for Defamation, D. 27 ; per Tindal, 
0. J., in Doyley v. Roberts (1837), 3 Bing. N. C. at p. 840. 

(A) Miller v. David (1874), L. R. 9 C. P. 118 ; 43 L. J. 0. 
P. 84. 
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was laid down by the Court in Foulger v. New- 
comb (t), " the rule as to words spoken of a man 
in his office or trade is not necessarily confined to 
offices and trades, of the nature and duties of 
which the Court can take judicial notice. The 
only limitation .... is that it does not apply to 
illegal callings." 

Further, it is obvious that words which would 
be injurious to a man in one kind of office, 
profession, or trade would not necessarily be 
so in another. Thus, merely to impute want of 
ability to a justice of the peace is not action- 
able without proof of special damage, for ability 
is not an essential for that office ; but to accuse 
a barrister or doctor of incapacity in the dis- 
charge of his professional duties is actionable 
without proof of special damage. 

Further illustration is afforded by the following 
cases : — 

Persons holding an Office. 

To accuse a justice of the peace of corrup- 
tion^), or of disgraceful or dishonourable con- 
duct, or anything which, if true, would be good 
ground for removal from office (/), is actionable 
without proof of special damage. Similarly, to 

(t) (1867), L. E. 2 Ex. at p. 330. 

{k) Caesar v. Curseny (1593), Oro. Eliz. 305; Beamond v. 
Hastings (1610), Cro. Jac. 240 ; Masham v. Bridges (1632), 
Oro. Oar. 223. 

(7) Harper v. Beamond (1605), Cro. Jac. 56 ; How v. Prinn 
(1702), 2 Salk. 694 ; 2 Lord Eaym. 812. 
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say of a clerk to a city company (m), church- 
warden (n\ officer of a court of justice (0), or 
constable Qt?), that he is unworthy of or has 
cheated in his office, is actionable without proof 
of special damage. 

On the other hand, it is not actionable without 
proof of special damage to say of a justice, of 
the peace that he is stupid (q), or of a member of 
Parliament that he is insincere (r). 

It should be noticed that "there is a distinc- 
tion between that which is actionable in the 
case of offices of honour or credit as compared 
with the case of an office of profit" (s). " In 
offices of profit, words that impute either defect 
of understanding, of ability, or integrity, are 
actionable ; but in those of credit, words that 
impute want only of ability are not actionable, 
as of a justice of the peace: l He is a justice of the 
peace ! He is an ass, and a beetle-headed justice.' 
Ratio est, because a man cannot help his want of 
ability, as he may his want of honesty ; otherwise 

(m) Wright v. Moorhouse (1694), Cro. Eliz. 358. 

(n) Strode v. Holmes (1651), Styles, 338; 1 Eoll. Abr. 58; 
Jackson v. Adams (1835), 2 Bing. N. 0. 402. 

(o) Stanley v. Bo swell (1598), 1 Eoll. Abr. 55 ; Moor v. 
Foster (1606), Cro. Jac. 65. 

(p) Taylor v. How (1601), Cro. Eliz. 861. 

(q) Bill v. Neal (1662), 1 Lev. 52 ; Hollis v. Briscow et ux. 
(1605), Cro. Jac. 58. 

(r) Onslow v. Home (1771), 3 Wils. 177 ; 2 W. Bl.. 750. 

(s) Per Lord Herschell, in Alexander v. Jenkins, (1892) 1 
Q. B. at pp. 801, 802. 
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where words impute dishonesty or corruption, as 
in this case, where the office is an office of credit, 
and the party charged with inclinations and 
principles which show him unfit, and that he 
ought to be removed, which is a disgrace "(£). 

In the recent case of Alexander v. Jenkins (u), in 
the Court of Appeal, Lord Herschell pointed out 
that " the ground upon which the action has been 
said to be maintainable " in the case of offices of 
honour or credit "would seem to be this, that the 
language used has been such as, if true, would 
show that the man ought to be deprived of his 
office, and therefore involves a risk of exclusion 
from that office "(#). In the course of his judg- 
ment^) Lord Herschell laid down the rule "that 
where the imputation is an imputation not of 
misconduct in an office, but of unfitness for an 
office, and the office for which the person is 
said to be unfit is not an office of profit, but 
one merely of what has been called honour or 
credit, the action will not lie, unless the conduct 
charged be such as would enable him to be 
removed or deprived of that office." It was 
accordingly held that, without proof of special 
damage, no action lay where the plaintiff had 
been elected to the office of town councillor for 



(0 Per cur. in How v. Prinn (1702), 2 Salk. at p. 694. 
Judgment for the plaintiff affirmed in the House of Lords 
7 Mod. 113; 1 Bro. P. 0. 97. 

(u) (1892) 1 Q. B. 797. 

(*) (1892) 1 Q. B. at p. 802. 

(y) md. 
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a borough, and the words complained of were: 
" He is never sober, and is not a fit man for the 
council. On the night of the election he was so 
drunk that he had to be carried home " ; for the 
office of town councillor was not one of profit, 
and the charges if true afforded no ground for 
dismissing the plaintiff from his office (b). 



The Learned Professions. 

the church. 

It is actionable without proof of special damage 
to say anything defamatory of a clergyman who 
"was beneficed or was in the actual receipt of 
professional temporal emolument as a preacher, 
lecturer, or the like at the time of the speaking of 
the words .... (provided that) the charge, if 
true, would have been a cause of deprivation of 
the benefice in the first case, and also of degrada- 
tion from orders, and consequently of the loss of 
the emoluments, in the other cases "(c). On the 
other hand, where the plaintiff does not hold a 
benefice or office from which he might be removed, 
an action will not lie without proof of special 
damage (d). 

(b) Alexander v. Jenkins, supra, p. 31 ; see also Onslow v. 
Home (1771), 2 W. Bl. 750. 

(c) Per Pollock, C. B., in Gallwey v. Marshall (1853), 9 
Ex., at p. 299. 

(d) Hartley v. Herring (1799), 8 T. E. 130; Hopwood v. 
Thorn (1850), 8 0. B. 293; 19 L. J. C. P. 94. 



^ 



THE LEARNED PROFESSIONS. 33 

Thus it is actionable without proof of special 
damage to accuse a beneficed clergyman of 
preaching false doctrine (e) ; or to impute to him 
immorality (/), or misappropriation of the sacra- 
ment money (g). But it is not actionable per se to 
charge him with fraud (A), or intemperance (*), 
unless such charge affects him in his professional 
character. 



MEDICINE. 



To impute to any medical man that he is pro- 
fessionally ignorant (k\ unskilful (Z), or negli- 
gent (m) in the discharge of his professional 
duties, or to say that he is a quack (ft), is action- 
able per se. 



{e) Dr. Sibthorpe's case (1628), W. Jones, 366; 1 Boll. 

Abr. 76. 

(/) Evans v. Gwyn (1844), 5 Q. B. 844; Gallwey v. 
Marshall (1854), 9 Ex. 294; 23 L. J. Ex. 78; Highmore v. 
Countess of Harrington (1857), 3 0. B. N. S. 142. 

(g) Highmore v. Countess of Harrington, supra. 

(A) Pemberton v. Colls (1847), 10 Q. B. 461; 16 L. J. Q. B. 

403. 

(t) Cucks v. Starre (1633), Cro. Car. 285. 

\k) TuttyY.Alewin (1770), 11 Mod. 221; Collier v. Simpson 
(1831), 5 C. & P. 73. 

(I) Southee v. Denny (1848), 1 Ex. 196; 17 L. J. Ex. 

151. 

(m) EdsallY. Russell (1843), 12 L. J. 0. P. 4. 

(») Allen v. Eaton, 1 Roll. Abr. 54 ; Goddart v. Haselfoot, 
1 Roll. Abr. 54. 

F. D 
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THE LAW. 

It is actionable, without proof of special damage, 
to accuse a solicitor of cheating in his profes- 
sion (0), or of being grossly ignorant of law (jp), or 
of betraying his client's secrets (y), or of acting 
unprof essionally (r) ; but not of cheating persons 
who are not his clients on occasions in no way 
connected with his business (s). 

So to say of a barrister that he knows no 
law (#), or is not fit to be a lawyer (w), or gives 
bad advice (#), or has deceived his client and 
revealed the secrets of his cause (y), is actionable 
per se (#). 

OTHER PROFESSIONS. 

Similarly, to impute incapacity to an archi- 
tect (#), a land agent or surveyor («), journalist, 
schoolmaster (£), or veterinary surgeon (flfl), is 
actionable per se. 

(0) Jenkins v. Smith (1621), Cro. Jac. 586; Anon. (1638), 
Cro. Jac. 516. 

(p) Bakery. Morfue (1668), Sid. 327; 2 Keb. 202; Day v. 
Buller (1770), 3 Wils. 59. 

(q) Martyn v. Burling* (1597), Cro. Eliz. 589. 

(r) Byrchley's case (1585), 4 Rep. 16; Phillips v. Jansen 
(1798), 2 Esp. 624. 

(*) Doyley v. Roberts (1837), 3 Bing. N. C. 835. 

(t) Bankes v. Allen, 1 Eoll. Abr. 54. 

(u) Peardv. Jones (1635), Cro. Oar. 382. 

(*) King v. Lake (1672), 2 Ventr. 28. 

(y) Snag v. Gray, 1 Eoll. Abr. 57. 

(*) Botterill and another v. Whytehead (1879), 41 L. T. 588. 

(a) London v. Eastgate, 2 Eolle's Eep. 72. 

(b) Hume y. Marshall (1878), 42 J. P. 136. 
\bb) Hirst v. Goodwin (1862), 3 F. & F. 257. 
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Merchants and Tradesmen. 

To accuse a merchant or tradesman of fraud or 
dishonesty (c) in the way of his business — e. g. to 
say that he adulterates his goods {d\ or uses false 
weights or measures (e) — is actionable without 
proof of special damage. " Such would be the 
case with any words which imputed to a man 
fraudulent conduct in the business whereby he 
gained his bread " (/). 

Also " words imputing insolvency to a person 
in the way of his trade are actionable, without 
proof of special damage " (g). So, too, are 
words which impute that a merchant or trades- 
man is in financial difficulty (A). In short, 
"whatever hurts a man in his business is action- 
able " (i). 

(c) Crawfoot v. Dale (1675), 1 Vent. 263; 3 Balk. 327; 
Thomas v. Jackson (1825), 3 Bing. 104. 

(d) Jesson v. Hayes (1636), Eoll. Abr. 63. 

(e) Griffiths v. Lewis (1846), 7 Q. B. 61 ; 15 L. J. Q. B. 
249. 

(/) Per Best, C. J., in Thomas v. Jackson (1825), 3 Bing. 
at p. 105. 

(g) Per Lord Denman, C. J., in Robinson v. Marchant 
(1845), 15 L. J. Q. B. at p. 136. 

(A) Barnes v. Holloway (1799), 8 T. R. 150; Whittington v. 
Gladwin (1825), 5 B. & 0. 180; 2 C. & P. 146; Brown v. 
Smith (1853), 13 0. B. 596; 22 L. J. 0. P. 151. 

(t) Per Bayley, J., in Whittington v. Gladwin (1825), 2 0. 
& P. at p. 148. 

d2 
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Where, however, the words complained of do 
not amount to a charge against the plaintiff per- 
sonally, but are merely an attack on the goods he 
sells, no action will lie without proof of special 
damage (*). 



Clerks, Servants, etc. 

It is actionable, without proof of special damage, 
to impute to a clerk or servant that he cheats or 
swindles his employers (A), or that he is unfit for 
his place (/), or to accuse him of conduct which is 
inconsistent with a proper discharge of his duties ; 
e.g n to say, of a gamekeeper, that he trapped 
foxes (m). 

Note 5. — Where the plaintiff is a woman or girl, 
and the words impute unchastity or adultery to her. 

Prior to the passing of the Slander of Women 
Act, 1891 (54 & 55 Vict. c. 51), no action lay, 
without proof of special damage, for words im- 
puting unchastity or adultery to a woman (n). 



(•) Harmon v. Delany (1731), 2 Str. 898; Fitz. 121 ; and 
see Article 9, p. 44, infra; Evans v. Harlow (1844), 5 Q. B. 
624; 13 L. J. Q. B. 120. 

{k) Seaman v. Bigg (1638), Cro. Car. 480 ; Reignald's case 
(1640), Cro. Car. 563. 

(/) Rumsey v. Webb (1842), 11 L. J. C. P. 129. 

(m) Foulger v. Newcomb (1867), L. E. 2 Ex. 327; 36 L. J. 
Ex. 169. 

(n) Wilby v. Elston (1849), 18 L. J. C. P. 320. Theoreti- 
cally, there was one exception to this, where the action was 
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This Act, however, introduced the much-needed 
reform, and enabled a woman or girl to maintain 
such an action without proof of special damage. 
It should be noticed that the Act specially pro- 
vides that " the plaintiff shall not recover more 
costs than damages, unless the judge shall certify 
that there was reasonable ground for bringing the 
action " (0). 



Art. 6. — Intention immaterial. 

Except in cases of qualified privilege (p), the inten- 
tion with which the words complained of were published 
is immaterial (^), and the defendant will not be excused 
on the ground that he published them by accident or 
mistake (r), or in jest (s), or with an honest belief in 
their truth (t). 

brought for words spoken in the City of London or Bristol, 
or the borough of South wark, but there is no report of any 
such action within the last hundred years, and the custom 
upon the existence and proof of which such action depended 
has long been obsolete, see 1 Str. 471, 555 ; 1 Vin. Abr. 396. 

(0) Slander of Women Act, 1891 (54 & 55 Vict. c. 51), s. 1. 

(p) See pp. 87, 88, infra. 

(q) Cook v. Ward (1830), 6 Bing. 409 ; 4 M. & P. 99. 

(r) Blake v. Stevens and others (1864), 11 L. T. 543 ; 4 F. & 
F. 232; Shepheard v. Whitaker (1875), L. E. 10 0. P. 502; 
32 L. T. 402. 

(s) 9 Rep. 59 ; and Donoghue v. Hayes (1831), Hayes, Ir. 
Ex. Eep. 265. 

(0 Blackburn v. Blackburn (1827), 4 Bing. 395 ; 3 C. & P. 
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Note. — Thus the defendant was held liable in 
Cook v. Ward{u\ where the plaintiff told some 
friends an absurd story about himself, and the 
defendant published it in his newspaper, simply 
for the purpose of amusing his readers, and be- 
lieving that the plaintiff would not object. And 
in Blake v. Stevens and others (v\ the plaintiff 
obtained 100?. damages against the defendants for 
the publication of a libellous statement, which had 
been inserted by mistake in a law book of which 
they were the publishers. 

Similarly it is no defence that the defendant 
uttered the words complained of in jest (#), "for 
jests of this kind are not to be endured, and the 
injury to the reputation of the party grieved is no 
way lessened by the merriment of him who makes 
so light of it " (y). 



Art. 7. — Slander of title. 

Slander of title is a false malicious statement in 
writing, printing, or by word of mouth injurious to 
any person's title to property and causing special 

146; 1 M. & P. 33, 63; Huntley v. Ward (1859), 6 0. B. 
N. S. 514 ; 1F.&F. 552. 

(u) (1830), 6 Bing. 409 ; 4 M. & P. 99. 

(t>) (1864), 11 L. T. 543 ; 4 F. & F. 232. 

(a?) 9 Rep. 59 ; and Donoghue v. Hayes, supra, 

(y) Hawkins, Pleas of the Orown, 8th ed. Vol. I. 546. 
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damage to such person. For the publication^) of such 
statement an action will lie. 

Note 1. — Strictly speaking, the subject matter 
of this and the succeeding Article has no place in 
a work on libel and slander. There is no wrong 
to the reputation — no defamation — and the action 
is not for libel or slander, but " an action on the 
case for special damage sustained by reason of 
the speaking or publication of the slander of the 
plaintiff's title " (a). Moreover, the rules of law 
which govern this so-called " slander of title " are 
wholly different to those relating to libel and 
slander. Nevertheless, for the sake of convenience, 
it seems desirable to deal shortly with the subject. 

In order to succeed in an action of this kind, 
the plaintiff must prove three things : — 

(1) That the statement is false. 

(2) That it is malicious. 

(3) That it has caused him special damage. 

" Unless he shows falsehood and malice and an 
injury to himself, there is no case to go to the 
jury"(#). "In order to maintain an action of 
this kind, there must be malice and falsehood, 
and special damage must ensue therefrom " (c). 

(z) As to what amounts to publication, see Article 3, p. 14, 
supra. 

(a) Per Tindal, C. J., in Malachy v. Soper (1835), 3 Bing. 
1ST. 0. 371. 

(b) Per Maule, J., in Pater v. Baker (1847), 3 C. B. at 
p. 831. 

(c) Per Parke, B., in Brook v. Bawl (1849), 19 L. J. Ex. at 
p. 115, 
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The malice here spoken of is want of good 
faith, or any corrupt or wrong motive (e). 
"Acting maliciously means acting from a bad 
motive" (/). Thus no action lies if the defendant 
made the representation bona fide for the purpose 
of protecting the actual or imaginary rights of 
himself (g\ or his connections or relatives (h). 
Similarly where the defendant has bon& fide made 
the representation in his capacity of agent or 
solicitor for the purpose of protecting the rights 
of his principal or client (i). Even though there 
was apparently no reasonable and probable cause 
for the statement complained of, it does not 
always follow that the defendant was acting in 
bad faith (A), "The question here is not what 
judgment a sensible and reasonable man would 
have formed, but whether the defendant did 
or did not entertain the opinion he communi- 
cated " (I). 

" The bona fides of the communication, and not 

(e) See Article 36, p. 138, infra, and Halsey v. Brotherhood 
(1881), 19 Oh. D. 386 ; 51 L. J. Oh. 233. 

(/) Per Parke, B., in Brook v. Bawl (1849), 19 L. J. Ex. at 
p. 115. 

(g) Smith v. Spooner (1810), 3 Taunt. 246; Carr^Y. Duckett 
(1860), 5 H. & N. 783 ; 29 L. J. Ex. 468. ^ 

(A) Pitt v. Donovan (1813), 1 M. & S. 639; Outsold v. 
Mathers (1836), 1 M. & W. 495 ; 5 Dowl. 69. 

(t) Hargrove v. Le Breton (1769), 4 Burr. 2422; Steward 
v. Young (1870), L. E. 5 C. P. 122 ; 39 L. J. 0. P. 85 ; Baker 
and others v. Piper (1886), 2 Times L. E. 733. 

(k) Pitt v. Donovan and Steward v. Young, supra. ■* 

(/) Per Bailey, J., in Pitt v. Donovan (1813), 1 M. & S. at 
p. 649. 
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whether a man of rational understanding would 
have done so and so, is the question to be can- 
vassed. A man of intemperate passions, or of 
weak understanding, or a man acting under an 
erroneous impression, may be carried further than 
a man of more mature judgment ; but still he 
would not be liable to an action of slander of this 
sort"(w). 

The law will, however, presume malice where 
the defendant is himself in no way concerned 
or interested in the property (n). 



Note 2. — In writing, printing, or by word of 
mouth. " It makes no difference whether the 
falsehood is oral or in writing" (0). "The circum- 
stance of the slander of title being conveyed in a 
letter or other publication appears to us to make 
no other difference than that it is more widely 
and permanently disseminated, and the damages 
in consequence more likely to be serious, than 
where the slander of title is by words only; 
but that it makes no difference whatever in the 
legal ground of action " (p). 



* (m) Per Lord Ellenborough in Pitt v. Donovan (1813), 1 
M. & S. at p. 648. 

(n) Mildmay et ux. v. Standish (1584), 1 Rep. 177b; Cro. 
Eliz. 34 ; Pehnyman v. Rabanks (1595), Cro. Eliz. 427 ; 1 Vin. 
Abr. 551. 

(o?)±Per cur. in Ratcliffe v. Evans, (1892) 2 Q. B. at p. 532. 

\p) Per Tindal, C. J., in Malachy v. Soper (1836), 3 Bing. 
N. C. at p. 386. 
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Note 3. — Injurious to any person's title to pro- 
perty. It is immaterial what is the nature of 
the property in question, or what is .the estate or 
interest which is attacked. The property may 
be real or personal. The estate or interest therein 
may be vested or contingent, in possession or 
remainder (q). 

Note 4. — And causing special damage to such 
person — i.e., actual temporal loss. "The neces- 
sity of alleging and proving actual temporal loss 
with certainty and precision in all cases of this 
sort has been insisted on for centuries" (r). 

Such special damage is usually proved by show- 
ing that in consequence of the words complained 
of the plaintiff has been unable to sell (s) or let 
the property in question. 

As the Court observed in Law v. Harwood (t) } 
"the action is not maintainable without showing 
special prejudice .... Slandering of one's 
title does not import in itself loss, without show- 
ing particularly the cause of loss by reason of the 
speaking the words, as that he could not sell or 
let the said lands." 

It has been heW. enough to prove that in con- 
sequence of the words complained of the pro- 

(q) Vaughan v. Ellis (1609), Cro. Jac. 213. 

(r) Per cur. in Ratcliffe v. Evans, (1892) 2 Q. B. at 
p. 532. 

(*) Tasburgh v. Day (1618), Cro. Jac. 484; Law v. Har- 
wood (1628), Sir W. Jones, 196; Cro. Car. 140. 

(/) (1628), Cro. Oar. at p. 141. 



SLANDER OF TITLE. 43 

9 

perty was wrongfully seized by a third party (w), 
or that it had depreciated in value (v), or been 
rendered unsaleable (#), or that an intending pur- 
chaser refused to sign(y) or complete (z) a con- 
tract for the purchase of it, or that the plaintiff 
was compelled to incur costs in defending his 
title (a). 

There is, however, no special damage where 
there is only a probability that intending pur- 
chasers will be deterred from buying (#), or the 
plaintiff has no estate or interest in the property, 
but only an expectancy (c\ for " the risk of 
temporal loss is not the same as temporal 
loss"(tf). 

And the plaintiff must prove that the special 
damage is caused by the words complained of. 
Thus, "if a person makes a statement which is 
partly bonfi, fide and partly mala fide, and it 
occasions injury to another, that other is not 
entitled to recover damages unless he can trace 

(«) Newman v. Zachary (1647), Aleyn, 8. 

(t>) Milman v. Pratt (1824), 2 B. & 0. 486; Brook v. Rawl 
(1849), 4 Ex. 521 ; 19 L. J. Ex. 114. 

(x) Malachy v. Soper and another (1836), 8 Bing. N. 0. 
371 ; Ravenhilly. Upcott (1869), 33 J. P. 209. 

(y) Bliss v. Stafford (1588), Owen, 37. 

(s) Vaughan v. Ellis (1609), Cro. Jao. 213. 

(a) JElborow v. Allen (1623), Cro. Jaa. 642. 

(h) Manning v. Avery (1674), 3 Keb. 153; 1 Vin. Abr. 
553. 

(o) Nelson v. /Sto/* (1618), Cro. Jao. 422; Humphreys v. 
Stanfield (1638), Cro. Car. 469. 

(d) Per Bowen, J., in Chamberlain v. Boyd (1883), 11 
Q. B. D. at p. 416. 
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the injury to that part of the statement which is 
made maid fide " (e\ 



Art. 8. — Slander of goods manufactured or sold 

by another. 

It is actionable to publish maliciously, or without 
lawful occasion, a false statement disparaging the 
goods of any person, and causing such person special 
damage (/). 

Note. — As already pointed out, the subject 
matter of this and the preceding Article ought not 
properly to be dealt with in a work on libel and 
slander. It is not part of the law of defamation, 
and is governed by wholly different rules. Never- 
theless, convenience appears to demand some 
notice of the subject. "Such an action is not 
one of libel or of slander, but an action on the 
case for damage wilfully and intentionally done 
without just occasion or excuse, analogous to an 
action for slander of title. To support it, actual 
damage must be shown, for it is an action which 
only lies in respect of such damage as has actually 
occurred " (g). 

(e) Per Parke, B., in Brook v. Rawl (1849), 19 L. J. Ex. 
at p. 115. 

(y) Per Bramwell, B., in Western Counties Manure Co. v. 
Lawes Chemical Manure Co. (1874), L. R. 9 Ex. 218, 222; 
43 L. J. Ex. 171 ; see also Halsey v. Brotherhood (1881), 19 
Oh. D. 386; 51 L. J. Ch. 233; Ratcliffe v. Evans, (1892) 2 
Q. B. at p. 524. 

(g) Per cur. in Ratcliffe v. Evans, (1892) 2 Q. B. at p. 527. 
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To constitute this wrong it is not necessary 
that the matter complained of should be injurious 
to the plaintiff's reputation, nor that the defen- 
dant should know at the time he made the state- 
ment that it was false (h). 

In order to succeed, the plaintiff must prove 
(1) that the statement is false; (2) that it was 
made maliciously or without lawful occasion ; 
and (3) that it has caused him special damage. 

It is by no means clear that the onus of proving 
that the words are false lies upon the plaintiff. 
The case usually cited in support of this proposi- 
tion is Burnett v. Tak (i), where it was held that 
in order to obtain an interim injunction to restrain 
the publication of a trade libel, the plaintiff must 
prove that the words are false. But a motion for 
an interim injunction is a very special and tech- 
nical application (/), and it by no means follows 
that the same evidence is required even in an 
action for a libel of this kind. 

In the few reported cases on this branch of the 
law, it appears to have been proved by the plain- 
tiff, or admitted by the defendant, that the words 
complained of were false. But there is no deci- 
sion either way. 

In an ordinary action for libel the falsity of the 
charge is presumed in the plaintiff's favour (A), 

(h) Western Counties Manure Co. v. Lawes Chemical Manure 
Co., supra. 

(t) (1882), 45 L. T. 743. 

{J) See Bonnard v. Perryman, (1891) 2 Ch. 269. 

(k) Per Field, J., and Huddleston, B., in Belt v. Lawes 
(1882), 51 L. J. Q. JB. at p. 361. 
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and there seems to be no satisfactory reason why 
it should not also be presumed in actions of this 
kind. 

It is not altogether clear what degree of malice 
a plaintiff is expected to prove in such an action 
as this. The old cases were precise that " malice 
in fact" must be proved. Thus, Wilde, C. J., 
said in Pater v. Baker (I), " It seems to have been 
admitted, and indeed it could not well have been 
denied, that proof of actual malice was requisite 
to sustain the action." Even if this were the law 
now, still it must be remembered that " malice in 
fact is not confined to personal spite and ill-will, 
but includes every unjustifiable intention to inflict 
injury on the person defamed, or in the words of 
Brett, L. J., every wrong feeling in a man's 
mind " (m). 

But in later cases it has been laid down that it 
is not necessary for the plaintiff in an action of 
this kind to prove actual malice, it is sufficient if 
the statement be made "without lawful occa- 
sion"^). 

In Halsey v. Brotherhood (o\ Sir G. Jessel, M. R., 
in the Court below said, " The plaintiff must make 
out, if he wants to maintain an action for damages, 
that the defendant has not been acting bon& fide." 

(/) (1847), 3 0. B. at p. 831. 

(m) Per Lindley, L. J., in Stuart v. Bell, (1891) 2 Q. B. at 
p. 351. 

(n) Per Lord Bramwell, in Western Counties Manure Co. v. 
Lawes Chemical Manure Co. (1874), L. R. 9 Ex. at p. 222. 

(o) (1880), 15 Ch. D. at p. 523. 
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In the Court of Appeal ( jp), Lord Coleridge held 
that " there must be also the element of mala fides 
and a distinct intention to injure the plaintiff, 
apart from the honest defence of the defendant's 
own property." But Baggallay, L. J., in the 
same case {q) appears to regard it as sufficient 
if the statements ' ' were made without what is 
ordinarily expressed as reasonable and probable 
cause " ; whilst Lindley, L. J. (r), again, required 
that the statements should be made " dishonestly." 

In the most recent case, Ratcliffe v. JEvans(s), the 
Court describes such an action as "an action on 
the case for damage wilfully and intentionally 
done without just occasion or excuse^ analogous to 
an action for slander of title." 

And in determining when a statement is made 
without lawful occasion (t\ it must be remem- 
bered that trade competition is in itself no ground 
of action, no matter what damage it causes (u). 
A trader may, if he likes, puff his own goods and 
advertise that they are as good as any others in 
the trade ; no action will lie against him there- 
for (v). But if there is any insinuation of fraud 

(/>) In HaUey v. Brotherhood (1881), 19 Ch. D. at p. 389. 

\q) See 19 Oh. D. pp. 389, 390. 

(r) Ibid, at p. 392. 

(*) (1892) 2 Q. B. at p. 527. 

(t) Per Bramwell, B., in Western Counties Manure Co. v. 
Lawes Chemical Co. (1874), L. E. 9 Ex. at p. 222. 

(«) Mogul Steamship Co. v. McGregor, (1892) A pp. Cas. 
25 ; 61 L. J. Q. B. 295. 

(t>) Harman v. Delany (1731), 2 Str. 898 ; 1 Barnard. 289; 
Fitz. 121. 
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or dishonesty in the plaintiffs conduct of his trade 
or business, then an action for libel or slander will 
lie, even without proof of special damage (z). 

As to what constitutes " special damage," see 
pp. 20 — 25, supra; and note that under certain 
circumstances a general loss of business, as distinct 
from loss of specific customers, is admissible in 
evidence, and is sufficient special damage to main- 
tain an action of this kind. 

What those circumstances are has been recently 
explained by the Court of Appeal (y), as follows : 
— " In an action for falsehood producing damage 
to a man's trade, which in its very nature 
is intended or reasonably likely to produce, and 
which, in the ordinary course of things does pro- 
duce, a general loss of business, as distinct from 
the loss of this or that known customer, evidence 
of such general decline of business is admissible. 
In Hargrave v. Le Breton (s), it was a falsehood 
openly promulgated at an auction. In the case 
before us to-day, it is a falsehood openly dissemi- 
nated through the press, probably read, and pos- 
sibly acted on, by persons of whom the plaintiff 
never heard. To refuse, with reference to such a 
subject matter, to admit such general evidence, 
would be to misunderstand and warp the meaning 

of old expressions; to depart from, and not to 
follow, old rules; and, in addition to all this, 
would involve an absolute denial of justice and of 

(a?) See p. 35, supra. 

(j/) In Ratcliffe v. Evans, (1892) 2 Q. B., at pp. 533, 534. 

(«) (1769), 4 Burr. 2422. 
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redress for the very mischief which was intended 
to be committed." 



Art. 9. — Joinder of plaintiffs. 

"All persons may be joined as plaintiffs in whom the 
right to any relief claimed is alleged to exist, whether 
jointly , severally, or in the alternative" (a). 

u Claims by plaintiffs jointly may be joined with 
claims by them or any of them separately against the 
same defendant " (b). 

Note. — The rule cited in the first clause of this 
Article enables two or more persons to join as 
plaintiffs in an action, and this whether they are 
partners or not. In such a case, judgment may 
be given for such one or more of the plaintiffs as 
may be found to be entitled to relief, for such 
relief as he or they may be entitled to, without 
any amendment (a). But the defendant, though 
unsuccessful, shall be entitled to his costs occa- 
sioned by so joining any person who shall not be 
found entitled to relief, unless the Court or a judge 
in disposing of the costs otherwise directs (a). 

By the rule cited in the second clause, a claim 

(a) Rules of the Supreme Court, 1883, Ord. XVI. r. 1. 

(b) Ibid., Ord. XVni. r. 6. 
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by two or more persons may be joined with a 
claim by any one or more of them separately 
against the same defendant. Thus a firm and one 
or more of the partners thereof may sue in the 
same action for libel or slander, and any separate 
damage sustained by one of the plaintiffs will be 
separately assessed and recovered. And, generally 
speaking, it is wise, in an action by a firm for 
libel or slander, for both the firm and the indi- 
vidual partners to sue, as, if the firm alone sues, 
it cannot recover any special damage sustained 
by one of the partners in consequence of the same 
libel (rf); nor, if one of the partners sue alone, 
can he in such an action recover any special 
damage sustained by the firm in consequence of 
the same libel (e). A libel may, of course, be a 
libel both on the firm and the individual partner, 
as, e.g., where it is alleged that one of the partners 
in the firm is insolvent. In such a case either the 
firm or the partner, or both, can sue (/). 

(d) Hay thorn and another v. Lawson (1827), 3 0. & P. 196 
Le Fanu v. Malcolmson (1849), 1 H. L. 0. 637; 13 L. T 
0. S. 61. 

{e) Solomons and others v. Medex (1816), 1 Stark. 191 
Robinson v. Marchant (1845), 7 Q. B. 918; 15 L. J. Q. B 
135. 

(/) Foster and others v. Lawson (1826), 3 Bing. 452 ; 
Harrison v. Bevington (1838), 8 0. & P. 708. 
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Art. 10. — Joinder of defendants. 

" All persons may be joined as defendants against 
whom the right to any relief is alleged to exist, whether 
jointly, severally , or in the alternative. And judg- 
ment may be given against such one or more of the 
defendants as may be found to be liable according to 
their respective liabilities without any amendment" (g). 

Note. — The plaintiff is not, however, compelled 
to join as defendants in the same action every 
person who is concerned in, and liable for, the 
publication complained of. But if he brings 
separate actions against such persons, one or 
more of them may apply to have the actions 
consolidated, and at the trial of such consoli- 
dated action the damages and costs shall be 
separately apportioned as against the different 
defendants (A). 

Where an action is brought for a libel contained 
in a newspaper the defendant is now entitled to 
give in evidence in mitigation of damages that 
the plaintiff has already recovered (or has 
brought actions for) damages, or has received or 
agreed to receive compensation in respect of a 
libel or libels to the same purport or effect as the 
libel for which such action has been brought (i). 

(g) Rules of the Supreme Court, 1883, Ord. XVI. r. 4. 

(A) Sect. 5 of the Law of libel Amendment Act, 1888, and 
see Article 45, p. 159, infra. 

(t) Sect. 6 of the Law of Libel Amendment Act, 1888, and 
see Article 46, p. 160, infra. 

e2 
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Art. 11. — Security for costs. 

A plaintiff ordinarily resident out of the jurisdiction 
may be ordered to give security for costs (k)> unless 
he resides in Scotland or Ireland {l\ or is abroad in 
an official capacity on the public service (m) } or has 
property of a fixed and permanent nature which can 
certainly be available for costs within the jurisdic- 
tion (n), or unless there is a co-plaintiff resident in 
England {o). 

Note. — The fact that the plaintiff, though 
ordinarily resident abroad, is temporarily resident 
within the jurisdiction, will not of itself operate 
to prevent such an order being made ( p). 



Art. 12. — Liability in cases of joint publication; 
no right to contribution or indemnity from 
co-defendant. 

Where there has been a joint publication of the libel 
by two or more persons each of them is liable for all 
the ensuing damage^ and has no claim to contribution 
or indemnity against the other or others, even though 
before publication there has been an express promise to 
that effect 

(k) Republic of Costa Rica v. Erlanger (1876), 3 Ch. D. 62. 
(/) Re Howe Machine Co. (1889), 41 Ch. D. 118. 
(m) Colebrook v. Jones (1752), 1 Dick. 154. 
(n) Ebrard v. Gassier \l$$4), 28 Ch. D. 232; but see Re 
Apollinaris Co.'s Trade Marks (1891), 1 Oh. 1. 
(o) D'Hormusjee v. Grey (1882), 10 Q. B. D. 13. 
(p) Eules of the Supreme Court, 1883, Ord. LXV. r. 6 a« 
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Where, however, the same libel has been published 
upon different occasions, a defendant who was respon- 
sible for the first publication, but in no way concerned 
with the second, would not be liable for any damage 
which he could prove was solely caused by the second 
publication, and in no way the result of the first ; and 
the fact that one of such persons has been sued, and 
heavy damages recovered against him, is no defence (q) 
to an action brought against any of the others in 
respect of the same libel (r). 

Note 1. — The first clause of this Article is 
merely a particular application of the well-known 
rule that there is no contribution between tort 
feasors (s) . The effect of it is, that the proprietor 
of a newspaper sued jointly with his negligent 
editor and the author of the libel cannot obtain 
compensation from either of them in respect of 
the damages which he has been obliged to pay to 
the plaintiff (t) ; nor will the fact, that there has 
been an express promise to indemnify him if he 
will publish the libel, in any way improve his 
position, for such a promise is void, the con- 
sideration for it being illegal. A printer cannot 

(q) See, however, Articles 44 — 46, infra, as to evidence in 
mitigation of damages and consolidation of actions under the 
Law of libel Amendment Act, 1888. 

(r) Harrison v. Pearce (1858), 32 L. T. 0. S. 298; 1 F. & F. 
567 ; Frescoe v. May (1860), 2 F. & F. 123 ; Colledge v. Pike 
(1886), 56 L. T. 124 ; Tucker v. Lawson (1886), 2 Times L. E. 
593. 

(s) Merry weather v. Nixan (1799), 8 T. E. 186. See 
Article 46, p. 160, infra. 

(t) Colburn v. Patmore (1834), 1 0. M. & E. 73. 
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maintain an action for his charges for printing a 
libel (u) ; and if he agrees to print a book for a 
certain price, and finds in the course of his work 
that the book contains libellous matter, he may 
refuse to proceed, and can sue for that part of the 
work which is not libellous in an action for work 
and labour performed, and materials provided, 
or, as it is called, on a quantum meruit (#). 

Note 2. — Where a libel has been published in 
a newspaper, the proprietor, publisher, editor, 
printer, author, and anyone who utters, gives, 
sells, or lends a copy of the newspaper containing 
the libel may be proceeded against. 

Proprietor. — In most cases of newspaper libel 
the proprietor is alone sued, for his name and 
address can usually be discovered without any 
difficulty at Somerset House, room No. 7(y). 
Moreover, he will not generally disclose the name 
of the author of the libel, nor can he be com- 
pelled to do so(^). If the publisher has, in the 
first instance, been sued, the proprietor can, upon 
the hearing of a summons before a Master in 
Chambers, be made a co-defendant (a). So far as 

(«) Poplett v. Stockdale (1825), By. & M. 337 ; Bull v. 
Chapman (1853), 8 Ex. 104. 

(x) Clay v. Yates (1856), 25 L. J. Ex. 237 ; 27 L. T. 0. S. 
126 ; 1 H. & N. 73. 

(y) See, however, p. 193, infra. 

00 Gibson v. Evans (1889), 23 Q. B. D. 384 ; 58 L. J. Q. B. 
612. 

(a) Edward v. Lowther (1876), 45 L. J. 0. P. 417 ; 34 L. T. 
255 ; 24 W. R. 434. 
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liability to an action is concerned, the position of 
the defendant is in no way altered by the fact 
that the publication was without his knowledge 
or in his absence. That is no answer to a civil 
action though, as we shall see, it affords a defence 
to criminal proceedings {b). Thus the proprietor 
of a newspaper is civilly liable for an accidental 
slip caused by his printer's man in setting up the 
type(c), and for a libellous advertisement inserted 
by the editor without his knowledge (d). 

Publisher. — The publisher is also liable in a 
civil action for all libels appearing in the paper, 
although their insertion was unknown to him (e). 

Editor. — An editor is responsible for all libels 
appearing in the newspaper which he edits, even 
though he is ignorant of the fact of their insertion. 
" If you look upon the editor as a person who has 
published a libellous advertisement incautiously, 
of course he is liable " (/). 

In Watts v. Fraser and Moyes (g) } both editor 
and printer were held liable for a libellous illus- 
tration, although they had never seen it, on the 
ground that the illustration was referred to in the 

(h) See p. 186, infra. 

(c) ShepheardY. Whitaker (1875), L. R. 10 0. P. 502. 
\d) Harrison v. Pearce (1858), 82 L. T. 0. S. 298 ; 1 F. & F. 
567. 

(e) Blake v. Stevens and others (1864), 11 L. T. 543 ; 4 F. & 
F. 232. 

(f) Per Pollock, 0. B., in Keyzor and another v. Neweombe 
(1859), 1 F. & F. 559. 

(g) (1835), 6 L. J. K. B. 226 ; 7 Ad. & E. 223 ; 7 C. & P. 
369. 
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accompanying letter-press, which had been printed 
by their servants. 

Printer. — Although the printer of a newspaper 
is responsible for all libels appearing therein (g\ he 
is not generally sued, inasmuch as he will usually 
state the name of the person by whom he is 
employed. It is not likely indeed that he would 
refuse to do so ; for, by 39 Geo. 3, c. 79, s. 29, 
every person who prints any paper for hire, reward, 
gain, or profit, must preserve one copy (at least) 
of the paper printed by him, on which he shall 
write or print the name and place of abode of his 
employer, and an omission to comply with this 
provision, or to keep the said copy for six calendar 
months, or to show it when required to a justice 
of the peace, is punishable by fine. 

Author. — The author or actual composer of any 
libel which appears in a newspaper is liable for 
the damage caused thereby, if it can be proved 
that he requested, procured, or authorized the 
publication therein (A). But it is not necessary 
that there should be an express request to publish ; 
it is sufficient to prove that defendant sent his 
manuscript to the editor (i), or spoke the words 
complained of under such circumstances that he 
must have known and intended them to be pub- 
lished (k). He will be equally liable even though 

(y) Johnson v. Hudson (1836), 7 A. & E. 233, n. 
(h) Per Lord Erskine in Burdett v. Abbot (1811), 5 Dow, 
H. L. 165. 

(0 Bond v. Douglas (1836), 7 0. & P. 626. 
\h) Adams v, Kelly (1824), Ey. & Moo. 157. 
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the editor has cut up his manuscript and merely 
published part of it(Z), or has not inserted the exact 
words made use of by the defendant, provided 
that the sense and substance is the same(w). 
Difficulty is often met with in attempting to 
ascertain the author of the libel, for an editor 
will not as a rule give this information, nor is he 
bound to do so. To quote the words of Baron 
Martin in Harle v. Catherall and others (w), "When 
a man went to an editor to ask for the name of 
an anonymous correspondent, no blame attached 
to the editor for refusing to give the name. 
Indeed, an editor would almost be mad to do so. 
He should blame no editor for so refusing." 

The plaintiff, therefore, generally has to satisfy 
himself with suing the proprietor and editor of 
the paper, who usually procure an indemnity 
from the author. 

Distributors. — All the distributors of a news- 
paper are liable for the libels it contains, and it 
is no defence that in publishing the libel the 
defendant was merely acting as the servant or 
agent of another, "for the warrant of no man, 
not even of the king himself, can excuse the 
doing of an illegal act"(o). Thus a printer's 

(7) Tarpley v. Blabey (1836), 2 Bing. N. C. 437 ; 7 0. & P. 
395. 

(w) Per Montague Smith, J., in Parkes v. Prescott (1869), 
L. E. 4 Ex. 169. 

(»j (1866), 14 L. T. 802. 

(o) Per cur. in Sands v. Child and others (1693), 3 Lev. 
352 ; Moloney v. Bartley (1812), 3 Camp. 210. 
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man whose sole duty it was to clap down the 
press has been held liable {p)\ so too has a com- 
positor for setting up the type of a libel (q) ; but 
it will be a good defence for the defendant to 
prove that he " did not know that the paper con- 
tained .... or was likely to contain a libel," 
and that he " ought not to have known it, having 
used reasonable care"(r). Thus, he is not liable 
if he prove that he cannot read (5), or that he 
carried the libel in a sealed letter {t) or parcel (w). 
In accordance with the above principles, " if a 
man receives a letter with authority from the 
author to publish it, the person receiving it will 
not be justified, if it contains libellous matter, in 
inserting it in the newspaper. No authority from 
a third person will defend a man against an ac- 
tion brought by a person who has suffered from 
an unlawful act" (#). Neither is it any defence 
that the libel was copied from another newspaper, 
and was stated to be so {y). 



(p) Rex v. Clerk (1728), 1 Barn. 304. 

lq) Rex v. Knell (1728), 1 Barn. 305. 

(r) Per Lord Esher, M. R., in Emmens v. Pottle and Son 
(1885), 16 Q. B. D. p. 357 ; *\&o per Bowen, L. J., at p. 358. 

(*) Per Lord Kenyon, 0. J., in Rex v. Holt (1792), 5 T. E. 
436. 

{t) Per Lord Kenyon, 0. J., in Rex v. Topham (1791), 4 
T. R. 126. 

(w) Day v. Bream (1837), 2 M. & Rob. 54. 

(x) Per Best, 0. J., in De Crespigny v. Wellesley (1829), 5 
Bing. 392. 

(y) Saunders v. Mills (1829), 6 Bing. 213 ; 3 M. & P. 520 ; 
Talbutt v. Clark (1840), 2 M. & Rob. 312. 
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Art. 13. — Liability for repetition of libel or 

slander. 

It is no defence to an action for libel or slander that 
the defendant published it by way of repetition or hear- 
say^); or that he stated his authority for the words 
complained of [a); or } except in the cases mentioned 
in Articles 26 — 35, that he believed the words to be 
true (b). 

Note 1. — That some other person has previously- 
published the same charges against the plaintiff, 
and that the defendant is therefore merely re- 
peating what has already been stated by someone 
else, is no defence, nor is it generally admissible 
as evidence in mitigation of damages. " As great 
an injury may accrue from the wrongful repeti- 
tion as from the first publication of slander ; the 
first utterer may have been a person insane, or of 
bad character. The person who repeats it gives 
greater weight to the slander" (c). If, however, the 
defamatory statement appears on the face of it to 
be copied from a certain newspaper, or communi- 
cated by a particular person, the defendant may 
prove in mitigation of damages that a paragraph 

(z) Watkin v. Hall (1868), L. E. 3 Q. B. 396; 37 L. J. 
Q. B. 125. 

(a) M'Pherson v. Daniels (1829), 10 B. & 0. 263. 

(b) Per Blackburn, J., in Campbell v. Spottiswoode (1863), 
32 L. J. Q. B. at p. 202. 

(c) Per Littledale, J., in M'Pherson v. Daniels (1829), 10 
B. & 0. at p. 272, cited with approval by Blackburn, J., in 
Watkin v. Hall (1868), L. E. 3 Q. B. at p. 401. 



60 THE LAW OF LIBEL AND SLANDER* 

to the same effect did appear in that newspaper, 
or that the statement complained of was in fact 
communicated to him by such person (d). And 
it would seem that general evidence of bad repu- 
tation is admissible in mitigation of damages (0), 
although evidence of rumours to the same effect 
as the words complained of is inadmissible (/). 
If, however, defendant can prove that in copying 
the libel, or (semble) in repeating the slander, he 
omitted certain parts which referred in very 
adverse terms to the plaintiff, the fact that he did 
so is admissible as evidence to prove absence of 
malice, and this allows the admission in evidence 
of the original libel or slander (g). It not unf re- 
quently happens in cases of slander when the 
words are not actionable per se, that the person 
repeating the slander is in a worse position than 
the person from whom he heard it ; for in such a 
case, if the special damage necessary to support 
the action flows from the repetition and not from 
the original publication of the words, as a general 
rule it is the person repeating who is alone 
liable (h). 

Similarly, the fact that the defendant at the time 

(d) DuncombeY. Daniell (1837), 8 C. & P. 222; per Wight- 
man, J., in Davis v. Cutbush (1859), 1 F. & F. 487. 

(J) Scott v. Sampson (1882), 8 Q. B. D. 491 ; 51 L. J. Q.B. 
380 ; 46 L. T. 412 ; Woody. Durham (1888), 21 Q. B. D. 501 ; 
57 L. J. Q. B. 547 ; 57 L. T. 770. 

(/) Scott v. Sampson, supra, 

\g) Creevey v. Carr (1835), 7 0. & P. 64. 

(A) See pp. 152, 153, infra. 
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he made the statement bond fide believed it to be 
true, will not, except in the cases dealt with under 
the head of qualified privilege, as to which see 
pp. 87, 88, infra, afford him any defence, though 
it may be given in evidence in mitigation of 
damages (•). 



Art. 14. — Married woman. 

A married woman can now me or be sued for libel 
or slander in all respects as if she were a feme sole. 
Damages or costs, if recovered by her in such action, 
are her separate property ; and if recovered against 
her, are payable out of her separate property (/). 

Note. — This is the effect of sect. 1, sub- 
sect. (2), of the Married Women's Property Act, 
1882 ; by which it is also expressly provided that 
the husband need not now be joined with his wife 
as plaintiff or defendant, or be made a party to 
any action or other legal proceeding 1 brought by 
or taken against her. Generally speaking, it is, 
however, still desirable to join the husband as 
co-plaintiff in any action brought by his wife, for 
by that means whatever damages either may have 
suffered will be recovered in one action. So, too, 
it is usually prudent to join the husband as a 

(i) See p. 156, infra. 

(J) Married Women's Property Act, 1882 (45 & 46 Vict 
c. 75), s. 1, sub-s. 2. 
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co-defendant with his wife, for if the wife be sued 
alone, in the first place, a judgment against her 
will free the husband from any further liability; 
and secondly, under such circumstances, execution 
can only be put in against such separate property 
of the wife as she is not restrained from antici- 
pating^'). 



Art. 15. — Husband's liability for wife's libel or 

slander. 

A husband is liable for the publication of libel or 
slander by his wife (1) during coverture (k) ; and 
(2) before coverture, to the extent of all property be- 
longing to her which he shall have acquired or become 
entitled to from or through his wife, after deducting 
therefrom any payments made by him, and any sums 
for which judgment may have been bond fide recovered 
against him in any proceeding at law in respect of any 
debts, contracts, or wrongs, for or in respect of which 
his wife was liable before her marriage (I). 

Note. — At common law a husband was liable 
for every tort committed by his wife either before 
or during coverture ; but this liability was restricted 
as to torts committed before coverture by sect. 14 
of the Married Women's Property Act, 1882, the 

(J) Bursill v. Tanner (1884), 13 Q. B. D. 691. 

\h) Seroka v. Kattenburg and wife (1886), 17 Q. B. D. 177; 
55 L. J. Q. B. 375. 

{I) Married Women's Property Act, 1882 (45 & 46 Vict. 
c. 75), s. 14. 
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material part of which is set out in the second of 
the above provisions. As to a wife's torts com- 
mitted during coverture, it was decided in Seroka 
v. Kattenburg (m) that the husband's old common 
law liability is in no way altered by the Act, so 
that he may or may not be joined as a co-defen- 
dant with her. For the reasons given in the note 
to the preceding Article it is usually wise to join 
him. 



Aet. 16. — Aliens — infants — lunatics — 

bankrupts. 

An alien friend (w), infant (0), lunatic (p), or bank- 
rupt(q), can sue or be sued for libel or slander. 

Note 1. — An alien friend can sue(r) or be 
sued (s) for libel or slander where the words com- 
plained of have been published in this country. 
If the plaintiff is not ordinarily resident here he 
can generally be compelled to give security for 
costs (t). 

Where it is intended to serve the writ out of the 
jurisdiction, it cannot be issued without the leave 

(ro) (1886), 17 Q. B. D. 177. 

(n) E. v. Jean Peltier (1803), 28 Howell's State Trials, 617 ; 
Pisaniy.Lawson (1839), 6 Bing. N. C. 90. 

(o) Defries v. Davis (1835), 7 0. ft P. 112; 3 Dowl. 629; 
Wildv. Tomkinson (1836), 5 L. J. K. B. 265. 

(p) Mor daunt v. Mor daunt (1870), 39 L. J. P. & M. 59. 

(q) Ex parte Vine, In re Wilson (1878), 8 Ch. D. 364. 

(r) Pisani v. Law son (1839), 6 Bing. N. C. 90. 

(*) E. v. Jean Peltier (1803), 28 Howell's State Trials, 617. 

(t) See Article 11, p. 52, supra. 
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of a judge (w). The application for such leave is 
made by summons in chambers under Ord. II, 
r. 4. Leave to serve a writ out of the jurisdiction 
can be obtained in any of the cases specified in 
Ord. XI. r. 1 (v). If the defendant is a British 
subject residing abroad the writ itself may be 
served upon liim (w), but if neither a British sub- 
ject nor in British dominions, notice of the writ and 
not the writ itself must be served upon him (%). 

Where the words have been published out- 
side the jurisdiction, the general principle is 
clear that in order to maintain an action here in 
respect of a tort committed outside the jurisdic- 
tion, the injury complained of must be wrongful 
both by the law of England and also by the law 
of the country where it was committed (y). And 
this principle applies without regard to the nation- 
ality of the parties, for " the right of all persons, 
whether British subjects or aliens, to sue in the 
English Courts for damages in respect of torts 
committed in foreign countries has long since been 
established ; and . . . there seems to be no 
reason why aliens should not sue in England for 
personal injuries done to them by other aliens 
abroad, when such injuries are actionable both by 
the law of England and also by that of the country 
where they are committed; and the impression 
which had prevailed to the contrary seems to be 

(w) Ord. II. r. 4. 

(v) See Tozierr. Hawkins (1885), 15 Q. B. D. 680 ; Field v. 
Bennett (1886), 56 L. J. Q. B. 89. 

(to) Great Australian, 8fc. Co. v. Martin (1877), 5 Ch. D. 1. 

\x) Ord. XI. r. 6. 

(y) Per cur. in The Halley (1868), L. E. 2 P. C. at p. 203. 
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erroneous " (y). It would thus appear that where 
a libel, or a slander actionable per se, is published 
outside the jurisdiction, and the publication of 
such libel or slander is actionable by the law of 
the country where it is published, an action will 
lie in this country, provided that if the defendant 
is out of the jurisdiction the plaintiff can bring 
the case within sub-section (c), (f), or (g) of 
Order XI. rule 1, and can obtain the leave of the 
Court, as mentioned on the preceding page. The 
plaintiff must show to the satisfaction of the 
Court that he has a probable cause of action, and 
the Court in exercising its discretion will consider 
the facts of the case appearing on the affidavits, 
so far as may be necessary for that purpose (2). 

An alien enemy of course cannot sue here, nor 
is the operation of the Statute of Limitations sus- 
pended by the personal disability (a). 

Note 2. — An infant sues by his next friend (#), 
and defends by a guardian ad litem (c). The next 
friend is personally liable for costs (rf), the guar- 
dian ad litem only in cases of gross misconduct (e). 

Note 3.— By the Lunacy Act, 1890 (53 Vict. 

(y) Ibid, at pp. 202, 203. 

(z) Societi Ge'ne'rale de Paris v. Dreyfus Brothers (1887), 
37 Ch. D. 215. 

(a) De Wahl v. Braune (1856), 1 H. & N. 178 ; 25 L. J. 
Ex. 343. 

(b) Kules of the Supreme Court, 1883, Ord. XVI. r. 16. 

(c) Ibid. 

(d) Frank v. Mainwaring (1839), 4 Beav. 37. 

(e) Morgan v. Morgan (1865), 11 Jur. N. S. 233. 

F. F 
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c. 5), which came into operation on May 1st, 1890, 
the Acts relating to lunatics have been consoli- 
dated. Under that Act the jurisdiction of the 
judge in lunacy is exercised either by the Lord 
Chancellor, entrusted by the sign manual with 
the care and commitment of the custody of the 
persons and estates of lunatics, acting alone, or 
jointly with any one or more of such judges of 
the Supreme Court as may for the time being be 
entrusted as aforesaid (s. 108). This Act is 
amended by the Lunacy Act, 1891. 

No other judge of the Supreme Court can ex- 
ercise the special jurisdiction in Lunacy, and 
when in the Act the term Lord Chancellor merely 
is used no other person has jurisdiction to act (d). 

A lunatic, so found, must sue by his committee 
as co-plaintiff with him ; if not so found, or if he 
has not a committee, or if the committee has some 
interest adverse to the lunatic, then by his next 
friend (e). The committee must obtain the sanc- 
tion of the Court of Lunacy before suing. This 
is done by summons before the master in lunacy, 
supported by an affidavit showing that the pro- 
ceedings are necessary. The master will then 
grant a certificate of approval which must be 
subsequently approved by the judge (/). 

(*f) Pope on Lunacy, 2nd ed. p. 30. See Re B , (1892) 

1 Ch. p. 462. 

(e) Eules of the Supreme Court, 1883, Ord. XVI. r. 17; 
and see the notes thereto in the Annual Practice for 1893, 
pp. 368, 369. 

(/) Ibid. 
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A lunatic defends in the same way by his com- 
mittee, if he has one, who must obtain the above 
sanction. If he has no committee, or the interest 
of the committee is adverse, an appearance should 
be entered for him, and then an application made 
by motion or by petition of course for the ap- 
pointment of a guardian ad litem (g). 

Note 4. — The right of action in respect of a 
libel or slander upon a person who is subsequently 
adjudicated bankrupt does not pass to the trustee 
for his creditors, " although the injury occasioned 
thereby may have been the sole cause of his 
bankruptcy " (A), and any damages which he may 
recover do not pass to his trustee under sect. 44 
of the Bankruptcy Act, 1883 (»). " Assignees of 
a bankrupt are not to make a profit of a man's 
wounded feelings; causes of action therefore, 
which are, as in this case, purely personal, do not 
pass to the assignees, but the right to sue remains 
with the bankrupt " (k). 

Further, the bankrupt may sue for a libel or 
slander upon him published during his bank- 
ruptcy (Z), and his trustee cannot intercept any 

(y) Ibid. See also Burt v. Blackburn (1887), 3 Times L. E. 
356. 

(A) Per Alderson, B., in Howard v. Crowther (1841), 8 M. 
& W. at p. 604. 

{%) Drake v. Beckham (1849), 2 H. of L. 579. 

(k) Per Lord Abinger, in Howard v. Crowther (1841), 8 M. 
& W. at p. 604. 

(I) Ex parte Graham, Re Job (1870), 21 L. T. 802 ; Ex parte 

Vine, Re Wilson (1878), L. E. 8 Ch. D. 364 ; 47 L. J. Bank. 

116; 38 L. T. 327, 730. 

f2 
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damages which he may recover in such an action, 
or prevent the bankrupt from expending them in 
the maintenance of himself and his family (I). 
"If the bankrupt had accumulated the money, 
and had invested it in some property, that pro- 
perty might be reached by the trustee " (m). It 
would appear that the defendant cannot obtain 
an order for security for costs (w), except where 
the plaintiff has been adjudicated bankrupt pend- 
ing the action (0). 

(I) See note (Z) on previous page. 

(m) Per James, L. J., in Ex parte Vine, Re Wilson (1878), 
8 Ch. D. at p. 366. 

(n) Cook v. Whellock (1890), 24 Q. B. D. 658. 

(0) In re Carta Para Mining Co. (1881), 19 Ch. D. 457; 
51 L. J. Ch. 191; 46 L. T. 406. 
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Art. 1 7. — Corporations and companies. 

A corporation or company can sue for a libel affect- 
ing its property (p) ; it can also sue for slander in 
relation to its trade or business. It is liable for libel 
or slander published by its servants or agents, where 
such publication has been expressly authorized {cj), or 
in the case of libel where such publication is within the 
scope of the general duties of such servants or agents (r). 

Note. — In order that a corporation or company- 
may sue for libel or slander, it is obvious that the 
words complained of must injuriously- affect the 
corporation or company as distinct from the indi- 
viduals which compose it. And it is clear that 
not every charge which would be defamatory if 
made against a private individual, is necessarily 
so if made against a corporation or company. 
Thus the latter " could not sue in respect of an 
imputation of murder or incest or adultery, be- 
cause it could not commit those crimes. Nor 
could it sue in respect of a charge of corruption ; 
for a corporation cannot be .guilty of corruption, 
although the individuals composing it may 

(p) Mayor, fyc. of Manchester v. Williams, (1891) 1 Q. 
B. 94. 

(q) Yarborough v. Bank of England (1812), 16 East, 6; 
Latimer v. Western Morning News (1871), 25 L. T. 44 ; Abrath 
v. North Eastern Rail Co. (1886), 11 App. Cas. 253, 254; 
55 L. J. Q. B. 466. 

(r) Whitfield v. S. E. K. Co. (1858), E. B. & E. 115; 27 
L. J. Q. B. 229. 
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be "(5). The words complained of will usually 
affect the corporation or company in its method 
of conducting its affairs, will accuse it of fraud or 
mismanagement, or will attack its financial posi- 
tion, in all of which cases an action will lie. " The 
limits of a corporation's right of action for libel 
are those suggested by Pollock, C. B., in the case 
which has been referred to. A corporation may 
sue for a libel affecting property, not for one 
merely affecting personal reputation " (t) ; and 
therefore, where in an action for libel brought by 
a corporation the Statement of Claim alleged that 
the defendant had charged the plaintiffs with 
corrupt practices, but contained no allegation of 
special damage, it was held that inasmuch as a 
corporation as distinguished from the individuals 
composing it cannot be guilty of corrupt practices, 
the Statement of Claim disclosed no cause of 
action. 

Where, however, a libel on a corporation is in 
effect a libel on its members, then, provided they 
can prove that the defamatory statement applies 
to them, they are entitled to maintain an action 
in their own name (u). 

(s) Per Pollock, C. B., in Metropolitan Saloon Omnibus Co. 
v* Hawkins (1859), 4 H. & N. at p. 90. 

(t) Per Day, J., in Mayor, Sfc. of Manchester v. Williams, 
(1891) 1 Q. B. at p. 96. 

(w) See Booth v. Briscoe and Others (1877), 2 Q. B. D. 496 
(C. A.), and pp. 6, 7, 50, supra. 



DEFENCES. 71 

Art. 18. — Defences to action for libel or slander. 

The defences to an action for libel are : — 

(1) Justification (Art. 19, p. 72); 

(2) Fair comment (Art. 21, p. 78); 

(3) Privilege (Art. 22, p. 86); which may be either — 

(a) absolute (Arts. 23, 24, and 25, pp. 90 — 

102); or 

(b) qualified (Arts. 26—35, pp. 102—138); 

(4) Apology. This defence is, however, only 
available when the libel is " contained in a 
public newspaper or other periodical publica- 
tion " (Art. 37, p. 144) ; 

(5) Accord and satisfaction (Art. 38, p. 145); 

(6) Release (Art. 39, p. 146) ; 

(7) Previous action (Art. 40, p. 146) ; 

(8) Statute of Limitations (Art. 41, p. 147); 

(9) Death of plaintiff or defendant before verdict or 
finding of issues of fact (Art. 42, p. 149). 

Similar defences , with the exception of (4), are open to 
the defendant in an action for slander. 

Note. — It may be said that it is also a defence 
that the words complained of are not defamatory, 
or do not relate to the plaintiff (v), or that there has 
been no publication (w) ; but in all these cases the 
onus of proving the contrary is on the plaintiff, 
and, if he does not do so, he fails to make out even 
a prima facie case. 

(v) Pp. 3 — 7, supra, 
{w) P. 14, supra. 
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Art. 19. — Justification. 

It is a good defence to an action of libel or slander 
that the words complained of are true in substance and 
in fact 

Note 1. — The reason for this rule is that " the 
law will not permit a man to recover damages in 
respect of an injury to a character which he either 
does not or ought not to possess " (u). The plea of 
justification is, however, as has been well said, a 
dangerous plea to put upon the record, for if the 
defendant cannot prove it, or withdraws it at the 
trial, it may, and most probably will, aggravate 
the damages (v). Moreover, in order to succeed 
the defendant will have to prove that the whole of 
the defamatory matter is substantially true. Thus, 
where the libel complained of is an article or 
paragraph preceded by a title, it is not sufficient 
to prove the truth of the facts stated in the article 
or paragraph : the title itself must be justified, or 
the plaintiff will succeed. So that in Bishop v. 
Latimer (#), where a newspaper published a para- 
graph preceded by the title " How Lawyer B. 
treats his Clients," which contained a report of a 
case in which one client of Lawyer B. had been 
badly treated, it was held, although the case itself 
was accurately reported, that the title was not 
justified by the facts, and that the plaintiff was 
entitled to damages. In another case, Clement v, 

(ti) Per Iittledale, J., in M'Pherson v. Daniels (1829), 10 
B. & C. at p. 272. 

(v) Caulfieldy. Whitworth (1868), 18 L.T. 527; 16 W. E. 936. 
(*) (1861), 4L. T. 775. 
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Lewis and others (y\ where a newspaper had pub- 
lished a correct report of certain proceedings in 
the Insolvent Debtors Court preceded by the title 
" Shameful Conduct of an Attorney," the report 
was held privileged, but damages were recovered 
for the title. 

If there is gross exaggeration the plea of justi- 
fication will fail. Thus, in Clarlcson v. Lawson (2), 
where the libel stated that the plaintiff, a proctor, 
had been three times suspended for extortion, it 
was held to be no justification to prove that he 
had been once so suspended. So where the 
defendant had stated that the plaintiff was a 
" libellous journalist," it was held that a plea of 
justification was not supported by proof that the 
plaintiff had libelled one person, who had ob- 
tained judgment against him for 100/. (a). And 
to call the editor of a newspaper " a felon editor," 
is not justified by proof that the person libelled 
had been convicted of felony, and condemned 
to a year's imprisonment ; inasmuch as a person 
who has been convicted and suffered his term of 
imprisonment does not, in law, continue to be a 
felon (b). 

(y) (1822), 3 Br. & Bing. 297; 7 Moore, 200. See also 
Mountney v. Walton (1831), 2 B. & Ad. 673; Chalmers v. 
Shackell (1834), 6 C. & P. 475. 

(2) (1829-30), 6 Bing. 266, 587 ; 4 M. & P. 356. See also 
Clarice v. Taylor (1836), 2 Bing. N. C. 654 ; Blake v. Stevens 
(1864), 11 L. T. 543; 4F.&F. 232. 

(a) Wakley v. Cooke and Healey (1849), 19 L. J. Ex. 91 ; 4 
Ex. 511. 

(b) Leyman v. Latimer (1877-8), 3 Ex. D. 15, 352; 47 L. 
J. Ex. 470. 
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Where the libel imputes a crime to the plaintiff, 
and the defendant pleads justification, there must 
be " the same strictness of proof as on a trial " (c) 
for such crime. " Where a defendant justifies 
words which amount to a charge of felony, and 
proves his justification, the plaintiff may be put 
upon his trial by that verdict, without the inter- 
vention of a grand jury" (d). And if the words 
complained of be that A. B. said that plaintiff 
did a disgraceful act, proof that A. B. did in fact 
say so is no defence : the whole of the defamatory 
words must be justified, and it must be proved 
that plaintiff did in fact do the act alleged (e). 

So if an account of a trial be published setting 
out counsel's speech, and stating that the facts 
opened were proved, when actually the evidence 
only bore out part of the facts so stated, it is no 
defence to plead that the facts were so stated by 
counsel : the facts so stated must be proved true, 
or the defendant will fail (/). 



(c) Per Lord Denman, 0. J., in Willmett v. Harmer (1839), 
8 C. & P. at p. 697. See also Smith v. Parker (1844), 14 
L. J. Ex. 52 ; 13 M. & W. 459; O'Brien v. Bryant (1846), 16 
L. J. Ex. 77 ; 16 M. & W. 168 ; Botterill and another v. Whyte- 
head (1879), 41 L. T. 588. 

(d) Per Lord Kenyon, in Cook v. Field (17 $8), 3 Esp. at 
p. 133. 

(e) Be Crespigny v. Wellesley (1829), 5 Bing. 392 ; 2 M. & 
P. 695 ; M'Pherson v. Daniels (1829), 10 B. & 0. 263 ; 5 M. 
& Bob. 251 ; Watkin v. Hall (1868), L. E. 3 Q. B. 396; 37 
L. J. Q.B. 125. 

(/) Lewis v. Walter (1821), 4 B. & Aid. 605. And see also 
cases cited on p. 82, infra. 
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Note 2. — But, on the other hand, it is not 
necessary to justify every detail of the charge 
or general terms of abuse, provided that the gist 
of the libel or slander is proved to be in substance 
correct, and that the details, &c. which are not 
justified, produce no different effect on the mind 
of the reader than the actual truth would do (g). 
Thus, where the libel complained of was that 
"L., B., and Gr. are a gang who live by card- 
sharping," it was held to be sufficient justification 
to prove that upon two distinct occasions L., B., 
and G. had cheated at cards (A). So, where the 
plaintiffs were accused of being " impudent and 
ignorant scamps who had the audacity to pretend 
to cure all kinds of diseases with one kind of pill," 
and their business was referred to as " homicidal 
tricks," and " wholesale poisoning," and it was 
stated that several of them "had been convicted 
of manslaughter, and fined and imprisoned for 
killing people with enormous doses of their 
universal vegetable boluses," it was held that 
the libel was in substance correct upon proof 
"that the plaintiffs' pills when taken in large 
doses as recommended by the plaintiffs were 
highly dangerous, deadly, and poisonous," and 
"that two persons had died in consequence of 
taking large quantities of them, and that the 
people who had administered these pills were tried, 

(g) Willmett v. Harmer and another (1839), 8 0. & P. 695 ; 
Alexander v. N. E. Bail. Co. (1865), 34 L. J. Q. B. 152. 

(A) Reg. y.Labouchere (Lambr? s case) (1880), 14 Cox, 0. 0. 
419. 
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convicted, and imprisoned for the manslaughter 
of these two persons ; " and that it was not neces- 
sary to further justify the epithets " scamps," 
" rotgut rascals," " wholesale poisoning " (i). 

Where the libel is divisible, the defendant 
may justify one part and admit liability as to 
the rest; but the Court will not tolerate a plea 
leaving in doubt what the defendant justifies and 
what he does not. He must distinctly sever 
that which he justifies from that which he does 
not (/). 

Art. 20. — Distinction between report and 

comment. 

A report is an account, abbreviated or otherwise, 
of proceedings which have actually taken place. Com- 
ment on the other hand is the judgment or opinion of 
the writer on those proceedings. 

Note. — The distinction between report and 
comment cannot be too strongly emphasized, and 
the necessity for keeping that distinction clearly 
in mind cannot be too strongly impressed upon 
all journalists and writers for the Press. "If 
any comments are made, they should not be 
made as part of the report. The report should 

(t) Morrison v. Harmer (1837), 3 Bing. N. 0. 759 ; 3 Hodges, 
108 ; 4 Scott, 533. See also Weaver v. Lloyd (1824), 2 B. & 
C. 678 ; 1 0. & P. 295 ; Edwards v. Bell (1824), 1 Bing. 403 ; 
Warman v. Hine (1837), 1 Jur. 820; Edsall v. Russell (1842), 
12 L. J. C. P. 4 ; 6 Jur. 996 ; Behrens v. Allen (1862), 3 F. & 
F. 135; 8 Jur. N. S. 118. 

(J) Fleming v. Dollar (1889), 23 Q. B. D. 388 ; 58 L. J. Q. 
B. 548 ; 61 L. T. 230. 
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be confined to what takes place in Court, and the 
two things, report and comment, should be kept 
separate " (k). And this is equally true, not only 
of a report of what takes place in Court, but also 
of all other proceedings, reports of which are 
prim& facie privileged. A report, if it fall within 
Article 23, 24, or 25, pp. 90 — 102, is absolutely 
privileged; whilst, if it fall within Articles 26 — 35, 
pp. 102 — 138, it comes under the head of qualified 
privilege, and even though defamatory is protected 
in the absence of malice on the defendant's part. 
Comment, on the other hand, if fair and bon& fide 
on a matter of public interest, is no libel (I). 

It should be noticed that although a report of 
judicial proceedings which comes within Article 25 
or 26 is privileged, no comment is allowed until 
the proceedings terminate (m). Comment of every 
kind, even such as is temperate and judicious, 
and perfectly proper after the case is concluded, 
is a contempt of Court if published before (n). 

(k) Per Lord Campbell, C. J., in Andrews v. Chapman 
(1853), 3C.&K at p. 288. 

(1) Article 21, p. 78, infra. 

(m) Lewis v. Levy (1858), 27 L. J. Q. B. 282 ; E. B. & E. 
537 ; Daw v. Eley (1868), L. E. 7 Eq. 49 ; 38 L. J. Ch. 113. 

(n) Tichborne v. Mostyn (1867), L. E. 7 Eq. 55, n. ; 17 L. 
T. 5 ; In re The Cheltenham and Swansea Wagon Co. (1869), 
L. E. 8 Eq. 580 ; 38 L. J. Ch. 330; 20 L. T. 169 ; Tichborne 
v. Tichborne (1870), 39 L. J. Ch. 398 ; 22 L. T. 55 ; Robertson 
v. Labouchere (1877), 42 J. P. 710 ; Buenos Ayres Gas Co. v. 
Wilde (1880), 42 L. T. 657 ; Kitcat v. Sharp (1882), 52 L. J. 
Ch. 134 ; 48 L. T. 64 ; Dallas v. Ledger (1888), 52 J. P. 328 ; 
Hunt v. Clarke, Re CTMalley (1889), 58 L. J. Q. B. 490; 61 
L. T. 343 ; In re Crown Bank, In re O'Malley (1890), 44 Ch. 
D. 649 ; 59 L. J. Ch. 767. 
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Where, however, the offence complained of, 
though technically a contempt of Court, is not 
likely to substantially prejudice the parties in the 
action, no order for committal will be made (0). 



Art. 21. — Fair and bona fide comment on a 

matter of public interest. 

No action lies if the defendant can prove that the 
words complained of are a fair and bond fide comment 
on a matter of public interest. 

The Court decides whether the matter commented on 
is one of public interest; the jury, if the Court is of 
opinion that there is some evidence that the comment is 
unfair, finds whether it is so in fact. 

Note 1. — "It is incorrect to say, as some 
writers do, that bon& fide comments on matters 
of public interest come under qualified privi- 
lege " ( p). The defence in such a case really is, 
that the words are not defamatory — that fair and 
proper comment is no libel (q). " It is only when 
the writer goes beyond the limits of fair criticism 
that his criticism passes into the region of libel at 
all " (r). If such comments were privileged, in 
order to succeed plaintiff would have to prove 

(o) Hunt v. Clarke, Re O'Malley (1889), 58 L. J. Q. B. 490 ; 
61 L. T. 343. 

(p) Per Blackburn, J., in Campbell v. Spottiswoode (1863), 
.3 B. & S. 769. And see per Lord Esher, M. E., and Bo wen, 
L. J., in Merivale v. Carson (1887), 20 Q. B. D. 275. 

(q) Per Blackburn, J., 32 L. J. Q. B. at p. 202. 

(r) Per Bowen, L. J., in Merivale v. Carson (1887), 20 Q. 
B. D. at p. 283. 
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malice, however false and injurious the words 
complained of may have been, while defendant 
would only have to prove that at the time he 
made the charges he believed that they were true ; 
and this is certainly not the law (s) ; for, though 
" honest belief may frequently be an element 
which the jury may take into consideration in 
considering whether or not an alleged libel was in 
excess of a fair comment, it cannot in itself pre- 
vent the matter being libellous " (t). 

" Fair and Bon! Fide Comment." 

The limits of fair comment on matters of public 
interest are very wide. " Every latitude must be 
given to opinion and to prejudice, and then an 
ordinary set of men with ordinary judgment must 
say whether any fair man would have made such 
a comment. Mere exaggeration, or even gross 
exaggeration, would not make the comment un- 
fair. However wrong the opinion expressed may 
be in point of truth, or however prejudiced the 
writer, it may still be within the prescribed limit. 
The question which the jury must consider is 
this : — would any fair man, however prejudiced 
he may be, however exaggerated or obstinate 
his views, have said that which this criticism has 
said ?» (u). 

(«) See "A Digest of the Law of Libel and Slander," by 
W. B. Odgers, 2nd ed. p. 33. 

(/) Per Blackburn, J., in Campbell v. Spottiswoode (1863), 
32 L. J. Q. B. p. 202. 

(u) Per Lord Esher, M. E., in Merivale v. Carson (1887), 
20 Q. B. D. at pp. 280, 281. 
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" The nearest approach, I think, to an exact 
definition of the word ' fair,' is contained in the 
judgment of Lord Tenterden, C. J., in Macleod v. 
Wakley(t), where he said, i Whatever is fair and 
can be reasonably said of the works of authors, or 
of themselves connected with their works, is not 
actionable unless it appears that, under the pretext 
of criticising the works, the defendant takes an 
opportunity of attacking the character of the 
author : then it will be a libel.' ... It must 
be assumed that a man is entitled to entertain any 
opinion he pleases, however wrong, exaggerated, 
or violent it may be ; and it must be left to the 
jury to say whether the mode of expression ex- 
ceeds the reasonable limits of fair criticism. . . 
. . The writer would be travelling out of the 
region of fair criticism . . . if he imputes to 
the author something which he in fact has not 
written " (u). 

And the question whether the words complained 
of are or are not fair comment is essentially for 
the jury. " Nothing is more important than 
that fair and full latitude of discussion should 
be allowed to writers upon any public matter, 
whether it be the conduct of public men or the 
proceedings in courts of justice or in Parliament, 
or the publication of a scheme or a literary work. 
But it is always left to a jury to say whether the 
publication has gone beyond the limits of a fair 

(/) (1828), 3C. &R at p. 313. 

(w) Per Bowen, L. J., in Merivale v. Carson (1887), 20 Q. 
B. D. at pp. 283, 284. 
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comment on the subj ect-matter discussed. A writer 
is not allowed to overstep these limits "(#). 

All comment must be bon& fide. Criticism must 
not be made a cloak for malice. There should be 
no insinuation of base and wicked motives or of 
improper and dishonourable conduct, unless the 
critic can prove that such motives or conduct did 
in fact exist. "Any imputation of wicked or 
corrupt motives is unquestionably libellous " (y), 
and it is no defence that defendant honestly 
believed the charges to be true (z). 

" It is for the jury to say whether, on the whole, 
and without looking to minute expressions, it is a 
fair comment upon the subject-matter which it 
professes to discuss. But to my mind a writer is 
not entitled to go further; and, if he oversteps 
that limit, and imputes to the person whom he is 
criticising base and sordid motives, which are not 
warranted by facts, I cannot think for a moment 
that because he bon& fide believes that he is pub- 
lishing what is true, that is any defence in point 
of law" (a). 

(x) Per Crompton, J., in Campbell v. Spottiswoode (1863), 3 
B. & S. at p. 778. 

(y) Per Parke, B., in Parmiter v. Coupland and another 
(1840), 6M.&W. at p. 108. 

(z) Cooper v. Law son (1838), 8 A. & E. 746 ; Campbell v. 
Spottiswoode (1863), 32 L. J. Q. B. 185 ; 8 L. T. 201 ; Harle 
v. Catherall and others (1866), 14 L. T. 801 ; Bryce v. Rusden 
(1886), 2 Times L. E. 435; Brenon v. Ridgioay (1887), 3 
Times L. E. 592. 

(a) Per Cockburn, 0. J., in Campbell v. Spottiswoode (1863), 
32 L. J. Q. B. at p. 200. 

f. o 
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The matter commented on must be actual fact, 
" The very statement" indeed of the rule set out 
in the above Article, " assumes the matters of fact 
commented upon to be somehow or other ascer- 
tained. It does not mean that a man may invent 
facts, and comment on the facts so invented in 
what would be a fair and bon& fide manner on the 
supposition that the facts were true. . . If the 
facts as a comment upon which the publication is 
sought to be excused do not exist, the foundation 
of the plea fails " (b). A newspaper may not set 
out evidence which might have been, but was not 
in fact given, and suggest as an inference there- 
from that the prisoner though acquitted was really 
guilty (c). It may comment on evidence actually 
given (d?), but may not charge a witness with 
having committed perjury (e). The defendant 
will not, however, be liable for trivial mistakes 
made accidentally, for "it is not to be expected 



(b) Per cur. in Lefroy v. Burnside (1879), 4 L. B. Ir. at 
p. 340. See also per cur. in Davis and Sons v. Shepstone 
(1886), 11 App. Gas. at p. 190. 

(c) Lewis v. Walter (1821), 4 B. & Aid. 605; Helsham v. 
Blackwood and another (1851), 20 L. J. C. P. 187; 11 C.B. Ill; 
15 Jur. 861 ; Hibbins v. Lee (1864), 11 L. T. 541 ; 4F.&F. 
243 ; Woodgate v. Ridout (1865), 4 F. & F. 202 ; Risk Allah 
Bey v. Whitehurst and others (1868), 18 L. T. 615 ; Duke- 
son v. Hilliard and another (1874), L. E. 9 Ex. 79; 43 L. J. 
Ex. 37. 

(d) Hedley v. Barlow (1865), 4 F. & F. 224. 

(e) Roberts v. Brown (1834), 10 Bing. 519 ; 6 C. & P. 757; 
Felkin v. Herbert (1863-4), 33 L. J. Ch. 294. See also cases 
on p. 74, supra. 



I 
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that a public journalist will always be 'infal- 
lible " (/). 

Note 2. — Matter of public interest. Under this 
description come : — 

(1) All state matters ; everything which concerns 
government, either House of Parliament, or any com- 
mittee thereof — Evidence given before a parlia- 
mentary committee (g), or a royal commission {h) ; 
the prevalence of corrupt practices at a par- 
liamentary election (t) ; government appoint- 
ments (/); a petition to parliament (A), and a 
debate in the House thereon (I) ; a report by the 
Board of Admiralty (m). 

(2) The public conduct of every one who takes part 
in public affairs (n). As Cockburn, C. J., said, in 
Seymour v. Butterworth (p) y " it was not disputed 

(/) Per Cockburn, C. J., in Woodgate v. Ridout (1865), 4 
F. & F. 217. 

(g) Hedley v. Barlow (1865), 4 F. & F. 224. 

(A) Mulkern v. Ward (1872), L. E. 13 Eq. 622 ; 41 L. J. 
Ch. 464. 

(t) Wilson v. Reed and others (1860), 2 F. & F. 149. 

(J) Turnbull v. Bird (1861), 2 F. & F. 508; Seymour v. 
Butterworth (1862), 3 F. & F. 372. 

(k) Dunne v. Anderson (1825), 3 Bing. 88 ; 10 Moore, 407 ; 
E. & M. 287 ; Wason v. Walter (1868), L. E. 4 Q. B. 73 ; 38 
L. J. Q. B. 34. 

(I) Wason v. Walter, supra, 

(m) Henwood v. Harrison (1872), L. E. 7 C. P. 606; 41 L. 
J. O. P. 206 ; 26 L. T. 938 ; 20 W. E. 1000. See the observa- 
tions of Bowen, L. J., on this case in 20 Q. B. D. 282, 283. 

(n) See the observations of Bramwell, B., in Kelly v. 
Sherlock (1866), L. E. 1 Q. B. at p. 689 ; 35 L. J. Q. B. 209. 

(o) (1862), 3 F. & F. at p. 376. 

g2 
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that the public conduct of a public man might 
be discussed with the fullest freedom, it might 
be made the subject of hostile criticism and of 
hostile animadversions, provided the language 
of the writer was kept within the limits of 
an honest intention to discharge a public duty, 
and was not made a means of promulgating slan- 
derous and malicious observations." 

Under this head comes the public conduct of 
statesmen and politicians Qt?) ; public agitators (q) ; 
clergymen (r) ; judges and magistrates (s) ; bar- 
risters (£); candidates for parliament (u), and their 
supporters in public (v); vestrymen and way- 
wardens (x) ; petitioners to parliament (y) ; but 
not the private conduct of such persons save in so 
far as it affects their public relations (2). 

(3) Legal (a) and ecclesiastical matters. — The 
mode of conducting church services (b) ; but not 

(p) Parmiter v. Coupland and another (1840), 9 L. J. Ex, 
202 ; 6M.&W. 105. 

(q) Odger v. Mortimer (1873), 28 L. T. 472. 

(r) Kelly v. Tinting (1865), L. E. 1 Q. B. 699 ; 35 L. J. Q. 
B. 231. 

(*) Hibbins v. Lee (1864), 11 L. T. 541 ; 4 F. & F. 243. 

(0 Seymour v. Butterworth (1862), 3 F. & F. 372. 

(ti) Buncombe v. Daniell (1836), 8 C. & P. 222. 

\v) Davis v. Duncan (1874), L. E. 9 C. P. 396 ; 43 L. J. 0. 
P. 185 ; 30 L. T. 464. 

(x) Harle v. Catherall (1866), 14 L. T. 801. 

(y) Wason v. Walter, supra. 

(z) Pankhurst v. Hamilton (1887), 3 Times L. E. 500. 

(a) Per Cockburn, G. J., in Cox v. Feeney (1863), 4 F. & F. 
13 ; and in Purcell v. Sowler (1877), 2 0. P. D. 218 (0. A.). 
. (b) Kelly v. Tinting (1865), L. E. 1 Q. B. 699; 35 L. J. 
Q. B. 231. 
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the affairs of a private society established by the 
incumbent (<?). 

(4) The administration of public institutions and 
local affairs. — Anything done in office by a 
member of a highways board (rf); "the manage- 
ment of the poor and the administration of the 
poor law"(0); the report of an inspector of 
charities under the Charitable Trusts Acts (/). 

(5) Places of public amusement or entertainment. — 
A flower show (A), and a public concert or music 
hall (t ). 

(6) Literature. — The contents of any news- 
paper (A), or book(Z), or its author as such(m); 
but not the private character of an author (n), or 
journalist (0). 

(7) Art. — Painting (p), and architecture (q). 

(c) Gathercole v. Miall (1846), 15 L. J. Ex. 179; 10 J. P. 
582 ; 10 Jur. 337 ; 15 M. & W. 319. 

(d) Harle v. Catherall and others (1866), 14 L. T. 801. 

(e) Per Cockburn, C. J., in Purcell v. Sowler (1877), 2 
C. P.'D. at p. 218. 

(/) Cox v. Feeney (1863), 4 F. & F. 13. 

(A) Green v. Chapman (1837), 4 Bing. N. 0. 92; 5 Scott, 340. 

(i) Dibdin v. Swan and Bostock (1793), 1 Esp. 28. 

\k) Heriot v. Stuart (1796), 1 Esp. 437; Stuart v. Lovell 
(1817), 2 Stark. 93 ; Campbell v. Spottiswoode, supra. 

(I) Macleod v. Wakley (1828), 3 0. P. 311 ; Strauss v.; 
Francis (1866), 15 L. T. 674 ; 4 F. & F. 939, 1107. 

(w) Carr v. Hood (1808), 1 Camp. 355, n. 

(n) Fraser v. Berkeley (1836), 7 C. & P. 621. 

(o) Strauss v. Francis, Heriot v. Stuart, Stuart v. Lovell, 
Campbell v. Spottiswoode, supra ; Russell and another v. 
Webster (1874), 23 W. E. 59. 

{p) Thompson v. Shackell (1828), 1 Moo. & Mai. 187, 
. (?) Soane v. Knight (1827), Moo. & Mai. 74, 
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(8) Anything which invites public attention or 
criticism (r). — The contents of a pamphlet (s), ad- 
vertisement^), or handbill issued to the public (w); 
or a stage-play (v). 



Art. 22. — Privilege. 

In certain cases, even though the matter complained 
of is defamatory, in the interests of public policy, no 
liability attaches to the publication thereof — in other 
words, the occasion is privileged. 

Privileged occasions are of two kinds : — I. Occa- 
sions of absolute privilege, where no action lies, however 
untrue or malicious (x) the statements may have been. 
This exists in the following cases : — 

(1.) Statements made in parliament or in the course 
of judicial, naval, military, or state pro- 
ceedings. (Art. 23, p. 90, infra.) 

(r) Morrison v. Belcher (1863), 3 R & F, 614; Duplany v. 
Davis (1887), 3 Times L. E. 184. 

(s) Hibbs v. Wilkinson (1859), 1 F. & F. 608; Komig v. 
Ritchie (1862), 3 F. & F. 413; Odger v. Mortimer (1871), 28 
L. T. 472. 

(t) Morrison and another v. Harmer and another (1887), 3 
Bing. N. 0. 759; Hunter v. Sharpe (1866), 15 L. T. 421; 4 
F. & F. 983. 

(u) Eastwood v. Holmes (1858), 1 F. & F. 347; Paris v. 
Levy (1860), 30 L. J. C. P. 11; 3 L. T. 324; Jenner and 
another v. A'Beckett (1871), L. E. 7 Q. B. 11 ; 41 L. J. Q. B. 
14 ; 25 L. T. 464. 

(v) Merivale v. Carson (1887), 20 Q. B. D. 275 (0. A.). 

(x) The terms " malicious" and "maliciously" are here 
and throughout used in the ordinary sense of any corrupt or 
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(2.) Reports, SfC, published by order of parliament. 
(Art. 24, p. 95, infra.) 

(3.) Reports in a newspaper {y) of proceedings in a 
court of justice if published contempora- 
neously with such proceedings. (Art. 25, 
p. 96, infra.) 

II. Occasions of qualified privilege. Upon occa- 
sions of this kind, no action lies where the statement is 
made bond fide, and in a manner not exceeding what is 
reasonably necessary for the occasion. Proof of actual 
malice will rebut the prima facie protection afforded 
by such an occasion, and it is for the plaintiff to 
prove that the defendant acted in bad faith, not for the 
defendant to prove that he acted in good faith (z). 

Qualified privilege exists in the following cases : — 

(1.) Reports other than those in a newspaper (y) of 
judicial proceedings ; and reports in a news- 
paper of such proceedings, if not published 
contemporaneously with such proceedings. 
(Art. 26, p. 102, infra.) 

(2.) Extracts from registers kept pursuant to 
statute. (Art. 27, p. 107, infra.) 

(3.) Reports of proceedings in parliament. (Art. 
28, p. 108, infra.) 

(4.) Reports of proceedings of public meetings. 
(Art. 29, p. 109, infra.) 

wrong motive, or as it is technically called " malice in fact," 
as to which, see Article 36, p. 138, infra. 

(y) As to the meaning of " newspaper," see p. 98, infra. 

(z) Clark v. Molyneux (1877), 3 Q. B. D. 237 ; 47 L. J. Q. B. 
230; Jenoure v. Delmege, (1891) App. Cas. 73; 60 L. J. P. 
C. 11. 
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(5.) Reports of vestry meetings, Sfc. (Art. 30, 
p. 116, infra.) 

(6.) Notices and reports published at request of 
government office or authority. (Art. 31, 
p. 119, infra.) 

(7.) Statements made to a public servant or other 
person in authority with the object of pre- 
venting or punishing crime, or redressing a 
public grievance. (Art. 32, p. 120, infra.) 

(8.) Statements made with the object of protecting 
some interest of the writer or speaker, and 
reasonably necessary for such purpose. (Art. 
33, p. 122, infra.) 

(9.) Statements made with the object of protecting 
an interest common to the writer or speaker 
and the person to whom the statement is 
made. (Art. 34, p. 125, infra.) 

(10.) Statements made in discharge of a legal, 
moral, or social duty. (Art. 35, p. 130, 
infra.) 

Note. — " A confusion is often made between a 
privileged communication and a privileged occa- 
sion. It is for the jury to say whether a communi- 
cation was privileged ; but the question whether 
an occasion was privileged is for the judge, and 
that question only arises when there has been 
publication to a third party " (a). In other 
words, " whether or not the occasion gives that 
privilege is a question of law for the judge ; but 

. (a) Per Lopes, L. J., in Pullman v, Hill $ Co.> (1891) 1 Q. 
B. at p. 529 r 
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whether or not the party has fairly and properly 
conducted himself in the exercise of it is a ques- 
tion for the jury " (b). " It is the duty of the judge 
to determine whether an occasion is privileged or 
not ; and if it is, and if there is no evidence of 
malice to go to the jury, it is his duty to enter 
judgment for the defendant. On the other hand, 
if the occasion is not privileged, or if there is any 
evidence of malice, then the case must be left to 
the jury " (c). 

It is, however, frequently a matter of great 
difficulty to determine whether or not a particular 
occasion is privileged. As was pointed out by 
Erie, C. J., in Whiteley v. Adams (d), in a passage 
which was lately cited, with approval by Lopes, 
L. J. (e): " Judges who have had from time to 
time to deal with questions as to whether the 
occasion justified the speaking or the writing of 
defamatory matter, have all felt great difficulty in 
defining what kind of social or moral duty, or 
what amount of interest, will afford a justifica- 
tion ; but all are clear that it is a question for the 
judge to decide." 

Again, in the words of Lindley, L. J., in a 
recent case in the Court of Appeal (/): " The 

(b) Per Lord Campbell, C. J., in Dickson v. Earl of Wilton 
(1859), 1F.&F. at p. 419. 

(c) Per Lindley, L. J., in Stuart v. Bell, (1891) 2 Q. B. at 
p. 345. 

(d) (1863) 15 C. B. N. S. at p. 418. 

(c) In Allbutt v. General Council of Medical Education and 
Registration (1889), 23 Q. B. D. at p. 413. 
(/) Stuart v. Bell, (1891) 2 Q. B. at p. 246. 
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reason for holding any occasion privileged is com- 
mon convenience and welfare of society, and it is 
obvious that no definite line can be drawn so as to 
mark off with precision those occasions which are 
privileged, and separate them from those which 
are not. Coxhead v. Richards (g), in which four 
eminent judges were equally divided upon the 
question whether an occasion was privileged or 
not, is a striking illustration of the truth of the 
remark." 



Art. 23. — Statements made in parliament or in 
the course of judicial, naval, military, or 
state proceedings. 

Every statement made in parliament or in the course 
of judicial, naval, military, or state proceedings is 
absolutely privileged, and no action lies therefor how- 
ever false and malicious such statement may have been. 

Note. 1 . — In parliament. No member is in any 
way liable for anything said in the House (A), 
but this privilege does not attach to anything 
said outside the walls of the House, nor to a 
speech printed and privately circulated outside 
the House (i). 

A qualified privilege, i.e., a privilege rebuttable 

(ff) (1846) 2 C. B. 569. 
(A) Bill of Eights, 1 Will. & M. st. 2, e. 2. 
(t) Bex v. Abingdon (1794), 1 Esp. 226; Bex v. Creevey 
(1813), 1 M. & 8. 273. 
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by proof of express malice, attaches to a speech 
printed and circulated by a member amongst his 
own constituents only (k). 

A petition to parliament (I) or any committee 
thereof (m) is absolutely privileged. So, too, is 
anything said by a witness before a Select Com- 
mittee of either House (w). 

Note 2. — Judicial proceedings. " The authori- 
ties establish beyond all question this : that neither 
party, witness, counsel, jury, nor judge can be 
put to answer civilly or criminally for words 
spoken in office ; that no action of libel or slander 
lies, - whether against judges, counsel, witnesses, 
or parties, for words written or spoken in the 
course of any proceeding before any court recog- 
nised by law, and this though the words written 
or spoken were written or spoken maliciously, 
without any justification or excuse, and from 
personal ill-will and anger against the person 
defamed " (0). 

" The ground of that rule is public policy " (p). 

(k) Davison v. Duncan (1857), 7 E. & B. 233 ; 26 L. J. Q. 
B. 107 ; Watson v. Walter (1868), L. E. 4 Q. B. 95 ; 38 L. J. 
Q. B. 42. 

(I) Lake v. King (1680), 1 Saund. 131; 1 Lev. 240; 1 
Mod. 58. 

(m) Kane v. Mulvany (1866), Ir. E. 2 C. L. 402. 

(n) Goffin v. Donnelly (1881), 6 Q. B. D. 307 ; 50 L. J. Q. 
B. 303. 

(o) Per Lopes, L. J., in Royal Aquarium, Sfc. Co, v. Parkin- 
son, (1892) 1 Q. B. at p. 451. 

(p) Per Lord Esher, M. E., ibid, at p. 442. 
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Thus all pleadings (r) and affidavits (s) are abso- 
lutely privileged. So, too, are statements made in 
an objection to a bill of costs carried in under the 
provisions of Ord. LXV. r. 27(t). Similarly, every 
statement made by an advocate whilst acting in 
that capacity, whether counsel (w), or solicitor (#), 
or the party in person (#), is absolutely privileged, 
and no action lies therefor, no matter how false or 
malicious or irrelevant to the matter in issue the 
words complained of may have been. Where, how- 
ever, an advocate is knowingly acting without any 
sort of authority or retainer, or where his retainer 
has to his knowledge been withdrawn, it is sub- 
mitted that his statements would be in no way 
privileged, even though made in a court of justice. 
. With regard to witnesses, jurors, and judges 
of inferior courts, the general rule laid down 
above requires modification. .Every statement 
made by a witness in the box is absolutely privi- 
leged, provided that it refers to the inquiry before 
the Court, and this is so even if the statement 
in question is volunteered (y). But no privilege 

(r) Lord Beauchamps v. Sir R. Crofts (1569), Dyer, 285 a. 

(s) Astley v. Younge (1759), 2 Burr. 807 ; Gompas v. White 
(1890), 54 J. P. 22; Lilley v. Roney (1892), 8 Times L. B. 
p. 642. 

(0 Pedley v. May (1892), 8 Times L. E. 2. 

(w) Munsterv. Lamb (1883), 11 Q. B. D. 588; 52 L. J. 
Q. B. 726. 

(v) Mackayv. Ford (1860), 5 H. & N. 792; 29 L. J. Ex. 
404. 
. (*) Hodgson v. Scarlett (1818), 1 B. & Aid. 244. 

\y) Seaman v. Netherclift (1876), 1 C. P. D. 540; 45 L. J. 
C. P. 798. 
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would attach to the statements of a witness wholly 
unconnected with the matter in issue, and made 
entirely on his own account, and to serve his own 
ends, nor to statements made before entering or 
after leaving the box (z). So, too, every observa- 
tion of a juror is absolutely privileged if connected 
with the matter in issue (a). 

As regards words spoken by a judge, the general 
rule laid down above is true only of judges of 
superior courts, i.e., of the House of Lords, the 
Judicial Committee of the Privy Council, the 
Court of Appeal, the High Court of Justice, and 
any Divisional Court thereof (J), Courts of Nisi 
Prius and Assize (c). Every statement made in 
office by a judge of a superior court is absolutely 
privileged, and under no circumstances will an 
action lie therefor(rf). A similar privilege is ex- 
tended to words spoken in office by the judges of 
inferior courts of record, provided that the judge 
has jurisdiction in the matter before him. If he 
knows, or ought to know, that he has no jurisdic- 
tion, he is in no way protected (e). No privilege 
attaches to words spoken out of office (/"). 

(z) Trotman v. Dunn (1815), 4 Camp. 211; Lynam v. 
Gowing (1880), 6 L. E. Ir. 259. 

(a) R. v. Skinner (1772), Lofft, 55. 

(b) Jud. Act, 1873, s. 39. 

(c) Ex parte Fernandez (1861), 30 L. J. C. P. 321. 
\d) Floyd v. Barker (1608), 12 Eep. 24. 

(e) Calder v. Halket (1839), 3 Moo. P. 0. C. 28; Houlden 
v. Smith (1850), 14 Q. B. 841 ; 19 L. J. Q. B. 170. 

(/) Paris v. Levy (1861), 9 O. B. N. S. 342; 30 L. J. 
C. P. 12. 
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Everything said in office by a justice of the 
peace is also privileged, and no action lies there- 
for, unless the words complained of are wholly 
unconnected with the matter in issue, and are 
spoken maliciously and without reasonable and 
probable cause (/). 

It is, however, important to notice that this 
privilege is confined to statements made in the 
course of strictly judicial proceedings, and is one 
which will not be extended. "It belongs to 
courts recognised by law, and to such courts 
only"(^). A meeting of the London County 
Council for granting music and dancing licences 
under 25 Geo. 2, c. 36, s. 2, is not such a court ; 
and therefore a county councillor, making a 
defamatory statement at such a meeting with 
regard to a person applying for a licence, is not 
entitled to absolute immunity from an action in 
respect of such statement. He is only entitled to 
the ordinary qualified privilege which may be 
rebutted by proof of express malice (A). 

Note 3. — Naval, military, and state proceedings. 
Everything written or said in the course of any 
naval or military proceeding is absolutely privi- 
leged. Thus, any defamatory statement made 
before a naval or military court-martial, no matter 

(/) Kirby v. Simpson (1854), 10 Exch. 358; Gelen v. Hall 
(1857), 2H.&N. 379. 

(g) Per Lopes, L. J., in Royal Aquarium Co., Sfc. v. Par- 
kinson, (1892) 1 Q. B. at p. 451. 

(A) Royal Aquarium Co., Sfc. v. Parkinson, (1892) 1 Q. B. 
431. 
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how untrue and malicious, is protected (i). Simi- 
larly, no action lies in respect of such a statement 
in a report made in the course of military or naval 
duty(#). 

For reasons of public policy the same protection 
would no doubt be given to anything in the 
nature of an act of state, for example, to every 
communication relating to state matters made by 
one minister to another, or to the Crown. 



Art. 24. — Reports, &c. published by order of 

parliament. 

All reports, papers, votes, and proceedings pub- 
lished by order of either House of Parliament, and 
every verified copy thereof, are absolutely privileged, 
and all proceedings at law, civil or criminal, will be 
immediately stayed on production of a certificate that 
such reports, &fc. were published by order of either 
House (I). 

Note 1. — It will be remembered that this 
statutory provision terminated the long struggle 
between the House of Commons and the Courts 
of justice, the latter having held, in the famous 
case of Stockdale v. Hansard (m), that at common 

"(i) Dawkins v. Lord Rokeby (1875), L. B. 7 H. L. 744; 45 
3j. J. Q. B. 8. 

(k) Dawkins v. Lord Paulet (1869), L. E. 5 Q. B. 94; 39 
L. J. Q. B. 53. 

(/) 3 & 4 Vict. c. 9, ss. 1, 2, pp. 227, 228, infra. 

(m) (1839), 9 A. & E. 1, 243; 7 C. & P. 731. 
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law no privilege attached to the publication of 
parliamentary reports and papers, even if such 
publication were by order of the whole House. 

Note 2. — The publication of extracts from or 
abstracts of such reports, &c. is privileged, if, in 
the opinion of the jury, such publication was 
bon& fide and without malice (0). 



Art. 25. — Reports in a newspaper of proceed- 
ings in a court of justice. 

It is submitted that a report in any newspaper (p) 
of proceedings publicly heard before any Court exercis- 
ing judicial authority, published contemporaneously 
with such proceedings (<?), is privileged * provided that 
it is — 

(1.) Fair a nd accurate. 

(2.) Not prohibited by order of the Court (r); 

(3.) Not blasphemous ($), seditious, or indecent (t). 

Note 1. — As to the meaning of the words proceed- 
ings publicly heard before any Court exercising judicial 

(0) 3 & 4 Vict. c. 9, s. 3, p. 227, infra. 
(p) As to the meaning of " newspaper," see p. 98, infra. 
(q) Note 3. 

(r) Rex v. Clement (1821), 4 B. & Aid. 218 ; 11 Price, 69. 
(s) Rex v. Mary Carlile (1819), 3 B. & Aid. 167. 
(0 Steele v. Brannan (1872), L. E. 7 C. P. 261 ; 41 L. J. 
M. C. 85 ; 26 L. T. 509. 51 & 52 Vict. c. 64, s. 3. 
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authority, and fair and accurate, see respectively, 
pp. 103, 104, and 104—107. 

Having regard to sect. 3 of the Law of Libel 
Amendment Act, 1888 (u) y it is submitted that 
the above is an accurate statement of the law as 
it now stands. It follows that the case of Stevens 
v. Sampson (z) is no longer law, except as to reports 
of judicial proceedings in a newspaper as defined 
by the Act, not published contemporaneously with 
such proceedings, and reports appearing else- 
where than in a " newspaper" as so defined. And 
it would seem that a report coming within the 
above Article, and satisfying the provisos con- 
tained therein, is absolutely privileged, so that, 
no matter how malicious may have been the 
publication of it, no action will lie. For although 
sect. 3 does not state in express terms that the 
report shall be absolutely privileged, there are no 
words, as in sect. 4, to the effect that the report 
shall be privileged " unless it shall be proved that 
such report was published or made maliciously" 
Moreover, if this interpretation be incorrect, 
sect. 3 is merely declaratory of the law as it existed 
before the passing of the Act. On the other hand, 
if such reports be in fact absolutely privileged, a 
remarkable example is afforded of the failure of 
the legislature to accomplish its intentions, for it 
is quite clear from the debates in parliament (y) 

(w) Set out on p. 244, infra. 
(x) (1879), 5 Ex. D. 53; 49 L. J. Q. B. 120. 
{y) Sect. 3 of the Bill as originally submitted to Parliament 
provided that " a fair and accurate report published in any 
f. H 
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(evidence of which would, of course, not be 
admitted to show what those intentions were) that 
the legislature did not intend that such reports 
should be privileged if published maliciously. 

Newspaper. — By sect. 1 of the Law of Libel 
Amendment Act, 1888, the meaning of the word 
newspaper for the purposes of such Act is defined 
to be the same as in the Newspaper Libel and 
Eegistration Act, 1881, i.e., "any paper contain- 
ing public news intelligence or occurrences, or 
any remarks or observations therein printed for 
sale, and published in England or Ireland periodi- 
cally, or in parts or numbers at intervals not 
exceeding twenty-six days between the publica- 
tion of any two such papers, parts, or numbers ; 
also any paper printed in order to be dispersed 
and made public weekly or oftener, or at intervals 
not exceeding twenty-six days, containing only, 
or principally, advertisements." Therefore the 
Act has no application to magazines, or to 
monthly trade papers, or to any paper or pam- 
phlet, though printed for sale and containing 
public news, and published periodically, if such 
publication be at intervals exceeding twenty-six 
days(^). If any of these contain a report of 

newspaper of proceedings of and in any Court exercising 
judicial authority, shall be absolutely privileged." In Com- 
mittee on June 6th, 1888, Sir Algernon Borthwick moved 
and carried an amendment to the effect that the word 
"absolutely" should be omitted, in order, as was then 
expressly stated, to render such reports unprivileged if it 
were proved that they had been published maliciously. 

(z) Att.-Gen. v. Bradbury and Evans (1851), 21 L. J. Ex. 
12; 7 Ex. 97. 
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judicial proceedings, such report is in no way 
affected by the Act of 1888 — the law still being 
that it is privileged, provided that it is — 

(1) fair and accurate ; 

(2) not prohibited by order of the Court ; 

(3) not blasphemous, seditious, or obscene ; 
but, — and this is the point to notice, — all privilege 
which the defendant may have will be effectually 
rebutted by proving that he published the libel 
maliciously (a). Where the defendant has pub- 
lished the report complained of in the ordinary 
course of his business as proprietor, editor, or 
reporter of the newspaper, it will be very difficult, 
if not impossible, to prove malice ; but where the 
defendant was a party to the action reported (£), 
or the solicitor for one of the parties (<?), it will be 
more easy to satisfy a jury that he published the 
report maliciously. 

Note 2. — If published contemporaneously with 
such proceedings. If, as above submitted, sect. 3 
of the Act of 1888 extends the privilege hitherto 
possessed by reports of judicial proceedings 
published in a newspaper, it is, on the other 
hand, at least open to question whether by the 
insertion of these words it does not restrict it. 
Prior to the passing of this Act every fair and 



(a) Salmon v. Isaac (1869), 20 L. T. 885. 
\b) As in Dodson v. Owen (1885), 2 Times L. E. 111. 
(c) As in Stevens v. Sampson (1879), 5 Ex. D. 53 (C. A.) ; 
49 L. J. Ex. 120. 

h2 
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accurate report of judicial proceedings, whether 
published by a newspaper or not (d\ and whether 
published contemporaneously with such proceed- 
ings or not, was prim& facie privileged, and in 
order to succeed the plaintiff would have had to 
prove that the defendant had published the report 
maliciously. The fact that the report was not 
published until some time after the proceedings 
had taken place would be evidence of malice, but 
that was all ; it would not ipso facto render the 
report unprivileged, and the jury would have to 
find malice. Though the matter is not wholly 
free from doubt, it is submitted that at the 
present time the law is still the same, except in 
the case of reports which come within sect. 3 of 
the Law of Libel Amendment Act, 1888. It 
has been suggested, erroneously in the writer's 
opinion, that the effect of this section is to de- 
prive of all privilege every report in a newspaper 
of proceedings publicly heard before any Court 
exercising judicial authority, if it is not published 
contemporaneously with such proceedings, even though 
fair and accurate, and published bonfi, fide and 
without malice. It is, however, submitted that if 
the Court is of opinion that the report is not pub- 
lished contemporaneously with the proceedings, 
the section does not apply, and the privilege is 
then the qualified privilege given by the common 
law, which will be rebutted on proof of malice. 

(d) Per Brett, L. J., in Milissich v. Lloyds (1877), 46 L. J. 
C. P. 404 ; 36 L. T. 423. 
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To sum up then, a report of judicial proceedings 
will fall into one of the following classes : 

(1.) Eeports in a newspaper as defined by 
sect. 1 of the Law of Libel Amendment 
Act, 1888 (e), published contempora- 
neously with such proceedings. These, 
it is submitted for the reasons given on 
p. 97, supra, are absolutely privileged 
by sect. 3 of the Act. 
(2.) Eeports in a newspaper as so defined not 
published contemporaneously with such 
proceedings. These obtain a qualified 
privilege by the common law; but the 
fact of their not being published con- 
temporaneously would in the majority 
of cases be such strong evidence of 
malice as to render the privilege useless. 
(3.) Eeports elsewhere than in a newspaper as 
so defined. These also obtain a qualified 
privilege by the common law (/), which 
may be rebutted by proof that they were 
published maliciously by the defendant. 
What then is the precise meaning of the words 
if published contemporaneously with such proceedings ? 
Strictly speaking, a report published in an even- 
ing paper of a trial which has taken place on the 
same day is not "published contemporaneously 
with such proceedings," still less the report in 
the next morning's paper. It cannot, however, 
be seriously contended that such reports are not 
now, as they have been for more than a century, 

(e) For definition, see supra, p. 98. 
(/) See Article 26, p. 102, infra. 
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privileged if " substantially correct." The diffi- 
culty of course arises when we consider what 
length of time must elapse between the trial and 
the publication of the report in order to bring 
the latter within the description "not published 
contemporaneously with such proceedings." And 
it is evident that the time in question must 
vary according to the opportunity and time 
of publication of the paper. Thus, a report 
published in a daily paper a fortnight after the 
proceedings had taken place would be in a very 
different category from the same report published 
at the same time by a paper which only appeared 
once in every fortnight, and which had had no 
previous opportunity of publishing it. The prac- 
tical importance of the section is, however, small, 
for a newspaper which published a stale report of 
a case would generally have great difficulty in 
satisfying a jury that it was not done maliciously, 
and if it failed it would be precisely in the same 
position as if the report were in the first instance 
held unprivileged. 



Art. 26. — Other reports of judicial proceedings. 

A report of judicial proceedings other than that 
dealt with in the preceding Article is privileged, pro- 
vided that it is (1) fair and accurate, (2) not pro- 
hibited by order of the Court, and (3) not blasphemous, 
seditious, or indecent ; but such privilege will be re- 
butted by proof that defendant published such report 
maliciously (d). 

(d) As to the meaning of maliciously, see p. 138, infra. 



REPORTS OF JUDICIAL PROCEEDINGS. 103 

Note 1. — Prior to 1888 every fair and accurate 
report of judicial proceedings, whether published 
in a , newspaper or not, obtained at the common 
law a qualified privilege, which was liable to be re- 
butted by proof that it was published maliciously. 
And this is still the law except as to reports coming 
within Art. 25, p. 96, supra, which, as has been 
submitted, are absolutely privileged, and are pro- 
tected, no matter how malicious may have been 
their publication. The qualified privilege at 
common law is the same " for a private indi- 
vidual as for a newspaper "(e). " There is no 
special privilege for newspapers'^/). 

Note 2. — Report of judicial proceedings. Under 
this description come reports of proceedings before 
a judge at chambers (#), in gaol before a registrar 
in bankruptcy (A), before a County Court judge in 
his own room to which the public have access («), 
before examiners duly appointed to inquire into 
the sufficiency of sureties offered on trial of an 
election petition (k). 

Having regard to the case of Usill v. Hales (I), 

(e) Per Brett, L. J., in Milissich v. Lloyds (1877), 46 L. J. 
C. P. 404. 

(/) Per Day, J., in Rumney v. Walter (1892), 8 Times 
L. E. at p. 262. 

(g) Smith v. Scott (1847), 2C.&K. 580. 

(h) By alls v. Leader and others (1865), L. E. 1 Ex. 296 ; 35 
L. J. Ex. 185; 14 L. T. 563. 

(t) Myers v. Defries, Times, July 23, 1877. 

(Jfc) Cooper v. Law son (1838), 8 A. & E. 746. 

\l) (1878), 3 C. P. D. 319; 47 L. J. C. P. 323; 38 L. T. 65. 
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it is also now clear law — although it was at one 
time doubted — that all reports of ex parte proceed- 
ings are similarly protected, whether such pro- 
ceedings result in the discharge by the magistrate 
of the party charged (as in Curry v. Walter (m) 
and Lewis v. Levy (n) ) or not. Usill v. Hales (0) 
was followed in Kimber v. The Press Association (p), 
where plaintiff sued the defendants for a libel upon 
him contained in a fair and accurate report of an 
ex parte application for a summons against him 
for perjury. It was proved that the only persons 
present at the hearing were the counsel making 
the application, the magistrates, their clerk, his 
assistant, and the defendants' reporter. It was 
also proved that the defendants had published the 
report in the ordinary course of their business, and 
that they had subsequently published a fair and 
accurate report of the hearing of the summons 
when the charge against the plaintiff was dis- 
missed as being wholly without foundation. Upon 
these facts Hawkins, J., non-suited the plaintiff, 
and this decision was upheld by the Court of 
Appeal. 

Note 3. — Fair and accurate. It is not neces- 
sary that the report should be verbatim, but it 
must be " substantially a fair account of what 

(m) (1796), 1 B. & P. 525 ; 1 Esp. 456. 

(n) (1858), 27 L. J. Q. B. 282; E. B. & E. 537. 

(0) (1878), 3 C. P. D. 319 ; 47 L. J. C. P. 323 ; 38 L. T. 65. 

(p) (1892), 8 Times L. E. 671 ; (1893), 1 (J. B. 65 (C. A.). 
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took place" in Court (q). Thus, "it is sufficient 
to publish a fair abstract " (r). A report is not 
fair and accurate which contains an epitome of 
the speeches of counsel, but omits all reference to 
the evidence (s), or only refers to it by stating 
that the witnesses " proved all that had been 
stated by the counsel for the prosecution" (t); or 
which states that certain facts appeared from the 
evidence, when in reality no evidence had been 
given of such facts (w); or which states "from 
inquiries made by our reporter, &c, &c," when 
in fact the reporter had not made inquiries, but 
had merely copied certain affidavits (v). A report 
which only consists of part of the judgment, 
material parts of which are omitted, is of course 
not privileged (x). If possible, the summing up 
of the learned judge should always be given, 
although this will not protect a report which con- 
tains in addition such an account of the proceed- 
ings at the trial as renders the report taken as a 

(q) Per Lord Campbell, C. J., in Andrews v. Chapman 
(1853), 3 0. & K. 289. 

(r) Per Mellish, L. J., in Milissich v. Lloyds (1877), 46 
L. J. C. P. 405. 

(*) Woodgate v. Ridout (1865), 4 F. & F. 202. 

(0 Lewis v. Walter (1821), 4 B. & Aid. 605 ; Roberts v. 
Brown (1834), 10 Bing. 519; 6 C. & P. 757. 

(w) Pinero v. Goodlake (1866), 15 L. T. 676; Ashmore v. 
Borthwick (1885), 49 J. P. 792; 2 Times L. E. 113, 209. 

(t>) Reg. v. Andrew Gray (1861), 26 J. P. 663. 

(x) Hay ward Sf Co. v. Hay ward Sf Sons (1886), 34 Ch. D. 
198; 56 L. J. Ch. 287; Grimwade v. Dicks (1886), 2 Times 
L. E. 627. 
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whole unfair and inaccurate (t/). As regards the 
report of a judgment standing by itself, it would 
appear that " a fair and accurate report of the 
judgment in an action, published bonS, fide and 
without malice, is privileged, although not accom- 
panied by any report of the evidence given at the 
trial " 0). 

The report must be strictly confined to what 
actually took place in Court. The reporter must 
not add any comments of his own ; if he does, no 
privilege will attach thereto (a). " If any com- 
ments are made, they should not be made as part 
of the report. The report should be confined to 
what takes place in Court, and the two things, 
report and comment, should be kept separate "(J). 

The report of a trial should never be preceded 
by a title which exaggerates the real facts of the 
case. If it is, even though the report itself is 
fair and accurate, damages may be recovered for 
the libellous title. Thus, damages have been 
recovered for heading the report of a case 
" Judicial Delinquency "(e), " Shameful conduct 

(y) Milissich v. Lloyds (1877), 46 L. J. 0. P. 404 ; 36 L. T. 
423; 13 Cox, 0. C. 575. 

(z) Per Fry, L. J., in Macdougall v. Knight (1890), L. E. 
25 Q. B. D. at p. 11. See, however, the observations of the 
Lord Chancellor and Lord Bramwell in Macdougall v. Knight 
(1889), 14 App. Cas. at pp. 200—203. 

(a) Cooper v. Lawson (1838), 8 A. & E. 746 ;' 2 Jur. 919. 

(b) Per Lord Campbell, C. J., in Andrews v. Chapman 
(1853), 3 C. & K. at p. 288. 

(c) Stiles v. Nokes (1806), 7 East, 493. 
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of an attorney "(rf), "An honest lawyer "(0), 
"Wilful and corrupt perjury "(/); the facts in 
each case not justifying such a description (g). 



Art. 27. — Extracts from registers kept pur- 
suant to statute. 

The publication of an extract from a register kept 
pursuant to statute is privileged, provided that it is 
fair and accurate, but such privilege will be rebutted 
by proof that defendant published such extract mali- 
ciously (h). 

Note. — "Where there is a register kept by virtue 
of an Act of Parliament for the purpose of giving 
information to the public, then, if a person makes 
a copy of it and publishes it, although he does so 
for the purpose of warning the public or trades- 
men about to give credit, yet if all that he does 
is to publish a copy of the register which is in- 
tended to be a public document it is a privileged 
publication " (i). " The publication of a mere ex- 

(d) Clement v. Lewis and others (1820), 3 Br. & Bing. 297 ; 
7 Moore, 200 ; Bishop v. Latimer (1861), 4 L. T. 775. 

(e) Boydell v. Jones (1838), 7 Dowl. 210; 1 Horn & H. 
408 ; 4 M. & W. 446. 

(/) Lewis v. Levy (1851), 27 L. J. Q. B. 282; E. B. & E. 
537. 

(g) See also pp. 72, 73, supra. 

(h) Fleming v. Newton (1848), 1 H. L. 0. 343. As to the 
meaning of " maliciously, " see Article 36, p. 138, infra. 

(i) Per Lord Esher, M. E., in Searles v. Scarlett (1892), 
L. E. 2 Q. B. at p. 60, confirming Fleming v. Newton (1848), 
1 H. L. C. 363, q. v. 
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tract from a record of judgments kept pursuant to 
statute is on the same footing as a fair report of 
a judicial proceeding " (k\ and is therefore privi- 
leged, unless the plaintiff can prove that it was 
published maliciously. 

As examples of publications within the protec- 
tion of the above rule may be mentioned the 
publication by trade or mercantile journals of 
receiving orders under the Bankruptcy Act, 
extracts from registers of bills of sale, County 
Court judgments, &c. 



Art. 28. — Reports of proceedings in parliament. 

A report of proceedings in either House of Parliament 
is privileged j provided that it is fair and accurate; 
but such privilege will be rebutted, if plaintiff prove 
that defendant published such report maliciously {I). 

Note. — As to the meaning of fair and accurate. 



(k) Per Pollock, B., in Williams v. Smith (1888), L. E. 22 
Q. B. D. at p. 139. This case was tried before the Law of 
Libel Amendment Act, 1888, became law, and therefore the 
learned judge was referring to the qualified privilege which 
fair reports of judicial proceedings have always obtained at 
common law. See p. 103, supra. 

(I) Wason v. Walter (1868), L. E. 4 Q. B. 73; 38 L. J. 
Q. B. 34. 
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see p. 104, supra. The above rule was for 
a long time doubtful, but it is now clearly and 
satisfactorily settled by Wason v. Walter (m); in 
which case the plaintiff sued the proprietor of 
the " Times " for publishing a report of a debate 
in the House of Lords commenting severely on 
plaintiff's conduct in procuring the presentation 
of a petition to the House of Lords which charged 
a high judicial officer with misconduct, and it was 
held that the report was privileged. 



Art. 29. — Reports of proceedings of public 

meetings. 

A report published in any newspaper of the pro- 
ceedings of a meeting bond fide and lawfully held for 
a lawful purpose, and for the furtherance or discussion 
of any matter of public concern, whether the admission 
thereto be general or restricted, is privileged, provided 
that — (1) the report is fair and accurate ; (2) the 
matter complained of is not blasphemous or indecent ; 
and (3) the matter complained of is of public concern, 
or the publication thereof is for the public benefit. 
This privilege may be rebutted by proof (1) that the 
report was published maliciously ; or (2) that the 
defendant has after request refused or neglected to 
insert in his newspaper a reasonable letter or state- 

(m) (1868), L. E. 4 Q. B. 73 ; 38 L. J. Q. B. 34. 
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merit by way of contradiction or explanation of such 
report (n). 

Note 1. — The law contained in this article was 
introduced by the Act of 1888 (n). 

As to the meaning of the term newspaper, see 
p. 98, supra ; and of the words fair and accurate, 
p. 104, supra. 

In order to establish privilege for the publication 
of proceedings at a public meeting the defendant 
will have to prove (a) that the report is fair and 
accurate ; (b) that the meeting was, bona fide and 
lawfully held for a lawful purpose, and for the 
furtherance or discussion of any matter of public 
concern ; (c) that the matter complained of is of 
public concern, or that the publication of the 
matter complained of is for the public benefit. 

There has been a great deal of discussion as to 
whether it will be necessary, in order to establish 
privilege for the publication in a newspaper of 
any of the proceedings specified in sect. 4 of the 
Act of 1888, to prove (1) that the matter is of 
public concern, and (2) that the publication 
thereof is for the public benefit; or whether it 
will be sufficient to prove either (1) or (2). At 
first sight the former construction appears to be 
the correct one, but it is submitted that a careful 
consideration of the words of the section (o) will 
prove that this is not so. In support of the 
latter contention, an opinion of counsel has been 

(n) 51 & 52 Vict. c. 64, s. 4, pp. 243, 244, infra, 
(p) Set out at pp. 243, 244, infra. 



REPORTS OF PUBLIC MEETINGS. Ill 

published to the effect that "it is impossible to 
give a very confident opinion as to the construc- 
tion which will finally be put upon the clause ; 
but on the whole it will probably be held that a 
fair and accurate report in a newspaper of the 
proceedings of any of the meetings specified is 
protected, where either the matter is of public 
concern or the publication is for the public 
benefit. For the privilege is only taken away 
where the matter is not of public concern, and 
the publication of it is not for the public benefit ; 
and if so, it follows that where either it is of 
public concern or for the public benefit the privi- 
lege exists "(/?). 

This opinion is confirmed by a consideration of 
the clause in the same section which deals with 
blasphemous or indecent matter. That clause 
contains two provisos — a proviso that no blas- 
phemous matter shall be protected, and a proviso 
that no indecent matter shall be protected — con- 
sequently the privilege will be taken away if it 
be proved that the matter is blasphemous, or if it 
be proved that the matter is indecent. On the 
other hand, the clause dealing with the question 
under discussion is really only one proviso con- 
sisting of two terms, both of which must co-exist 
in order that the proviso may apply and the pri- 
vilege be taken away; and should only one of 
them exist, the proviso fails to apply and the 
privilege remains. In other words, the Act does 
not give any new protection where two blemishes 

(p) Times, January 11th, 1889. 
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occur, the first being that the matter is not of 
public concern, the second that the publication of 
it is not for the public benefit. 

The effect of the two clauses may be presented 
in the following tabular form : 

I. " Provided that there shall be no privilege 
where — 

(a) the matter is blasphemous, or 

(b) the matter is indecent." 
Therefore if either condition (a) or (b) is 

satisfied there is no privilege. 
II. " Provided that there shall be no privilege 
where — 

(a) the matter is not of public concern, 

and 

(b) the publication of it is not for the 

public benefit." 
Therefore if condition (a) or (b) is satisfied 
there is privilege (q). 

(q) In considering this question, it is most important to 
remember that the legislature has framed the proviso under 
discussion from the negative point of view ; and it is sub- 
mitted with great respect that this fact has not been duly 
appreciated by the learned writer of the following paragraph 
in the Law Journal for January 19th, 1889 : — " The secretary 
of the Libel Law Reform Committee writes to correct what 
he calls a mistaken impression that under the Law of Libel 
Amendment Act, 1888, it will be necessary to establish 
privilege for the publication in a newspaper of proceedings 
at meetings to prove that the publication is for the public 
benefit. In the minds of lawyers this impression cannot be 
corrected by what the writer calls abstract reasoning or 
making public sanguine opinions of counsel, but only on a 
comparison of the words of the repealed section with the 
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One case only has been hitherto reported under 
this section — Kelly v. CPMalley andothers(r) — where 
the facts were as follows : — A meeting of dock 
labourers was held for the purpose of discussing 
the sugar bounties, and the plaintiff had attempted 
to speak to the meeting, but was unable to do so 
owing to the noisy and derisive observations of 
certain persons who had known him some years 
previously at Bristol, and who were present at 
the meeting with the express object of preventing 

words of the section replacing them. The repealed section 
(44 & 45 Vict. c. 60, s. 2) enacted that * any report published 
in any newspaper of the proceedings of a public meeting shall 
be privileged if ... . the publication of the matter com- 
plained of was for the public benefit.' The replacing section 
enacts that ' a . . . . report published in any newspaper of 
the proceedings of a public meeting .... shall be privileged, 
.... provided that nothing in this section contained shall 
be deemed or construed .... to protect the publication of 
any matter .... the publication of which is not for the 
public benefit.' The existing enactment says the same thing 
as the repealed enactment, only in more words, and it adds to 
the previous condition requiring the publication to be for the 
public benefit the further condition that it be of public 
concern, coupling the two together in the proviso with an 
'and/ which no ingenuity can make 'or.' The words left 
out in the two passages do not affect the reading of them so 
far as the point in question is concerned." It will be noticed 
that so far from its being an assistance towards what is sub- 
mitted as the true construction of the section to construe the 
word "and" as "or" (as is suggested above), it is exactly 
the reverse. If the word "or" replaced the word "and," 
the meaning of the section would, it is submitted, then be 
precisely what the learned writer of the above paragraph 
contends it is. 

(r) (1889) 6 Times L. E. p. 62. 

F. I 
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him from addressing it. An accurate report of 
the proceedings appeared in "The Star," con- 
taining, inter alia, the substance of the noisy and 
derisive observations, which had no connection 
whatever with the sugar bounties, but referred to 
events which had happened at Bristol some twelve 
years previously. Mr. Baron Huddleston left it to 
the jury to say whether such events were matters of 
public concern, and whether their publication was 
for the public benefit, and the jury answered both 
questions in the negative. The point discussed 
above was not raised by counsel on either side, 
and the learned judge expressed no opinion 
thereon. In its practical aspect the discussion is 
perhaps somewhat useless, for it is difficult to 
imagine any libellous matter of public concern 
the publication of which would not be for the 
public benefit, or any libellous matter of private 
concern which it would be for the public benefit 
to publish. It is possible that the point may 
never be judicially decided, for the case of Pank- 
hurst v. Bowler (r) seems to show that the question 
is for the jury, not for the judge ; and it is most 
probable that any jury which finds that the matter 
is of public concern would also find that its pub- 
lication was for the public benefit. 

Note 2. — A meeting bond fide and lawfully held 
for a lawful purpose, and for the furtherance or dis- 
cussion of any matter of public concern, whether the 
admission thereto be general or restricted. The last 

(r) (1887), 3 Times L. E. 193. 
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words of this clause would apparently cover reports 
of meetings not in the widest sense public, e.g., of 
meetings to which admission can only be obtained 
by ticket, provided, of course, that the object of the 
meeting is lawful and for the furtherance or discus- 
sion of any matter of public concern. Probably, 
also, reports of meetings held at a private house of 
the same nature at which persons were only present 
by invitation would be included. The meeting 
must be "bonal fide .... held," i. e., it must not 
be held for the mere purpose .of defamation — 
consequently, the report of any meeting, if the 
jury were satisfied that it had been held for such 
purpose, would not be protected. Moreover, the 
meeting must be " lawfully held" i. e., it must not 
be held in violation of the law, e.g., in contraven- 
tion of the statutes against tumultuously petition- 
ing Parliament (5) ; and " for a lawful purpose;" 
thus it must not be illegal (#), or seditious (w), or 
held under such circumstances as will probably 
cause a breach of the peace (z). 

Note 3. — The publication thereof is for the public 
benefit ; in other words, it is not enough that the 
report is fair and accurate, and that it is for the 
public benefit that reports of meetings of the same 

(s) 13 Car. 2, c. 5; 1 W. & M. sess. 2, c. 2 ; 57 Geo. 3, c. 19, 
s. 23. 

(t) Rex v. Birt and others (1834), 5 0. & P. 154; Rex v. 
Fursey (1835), 6 C. & P. 81. 

(u) Bedford v. Birley and others (1822), 3 Stark. 103. 

\x) Rex v. Hunt and others (1819), 3 B. & Aid. 566; Reg, v. 
Vincent (1838), 9 0. & P. 91, 109. 

i2 
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kind as this particular meeting should be published, 
e.g., that it is an accurate report of a political meet- 
ing — to obtain protection under this head it must 
be proved that the publication of the very words 
complained of is for the public benefit. This im- 
poses on every editor the duty of editing the whole 
paper ; he must not trust to the proved accuracy of 
his reporter; he must himself read through the 
report, and be careful to eliminate all blasphemous, 
seditious and obscene matter(y), every unfair attack 
on a public man, everything defamatory of a pri- 
vate individual. No doubt this is almost a prac- 
tical impossibility in the case of a daily paper, 
where the type has to be set up with the greatest 
possible speed ; but, nevertheless, it seems to be 
clear law, according to the decision in Pankhurst 
v. Sowler(z), that unless this is done the proprietors 
will be liable to an action for libel. 



Art. 30. — Reports of vestry meetings, &c. 

A report published in any newspaper (a) of any 
meeting of a vestry ', town council, school board, board 
of guardians, board or local authority formed or 

(y) Steele v. Brannan (1872), L. E. 7 0. P. 261 ; 41 L. J. 
M. 0* 85. 

(») (1887), 3 Times L. E. 193. 

(a) As to the meaning of " newspaper," see p. 98, supra. 



> 
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constituted under the provisions of any Act of Par- 
liament (b), or of any committee appointed by any of 
the above-mentioned bodies, or of any meeting of any 
commissioners authorized to act by letters patent, Act 
of Parliament, warrant under the Royal Sign Manual, 
or other lawful warrant or authority, or of select com- 
mittees of either House of Parliament (c), is privileged, 
provided that — 

(1.) Such report is fair and accurate (d) ; 

(2.) The public or a newspaper reporter was ad- 
mitted, or given an opportunity of admission, 
to such meeting (e); 

(3.) The matter complained of is not blasphemous 
or indecent; and 

(4.) The matter complained of is of public concern, or 
the publication thereof is for the public bene- 

fin/). 

This privilege may be rebutted by proof (1) that 
the report was published maliciously ; or (2) that 
the defendant has after request refused or neglected to 
insert in his newspaper a reasonable letter or state- 

(b) This would cover the report of the meeting of a county 
council. 

(c) See Rex v. Wright (1799), 8 T. E. 293. The 4th section 
of the Law of Libel Amendment Act, 1888 (51 & 52 Vict, 
c. 64), also protected reports "of any meeting .... of 
justices of the peace in quarter sessions assembled, for ad- 
ministrative or deliberative purposes." These functions of 
the justices were, however, transferred by the Local Govern- 
ment Act, 1888, to the county councils. 

(d) See p. 104 et seq. 

(e) See Note 1, p. 118, infra. 
(/) See p. 115 et seq. 
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ment by way of contradiction or explanation of such 
report (e). 



Note 1. — The public or a newspaper reporter was 
admitted, or given an opportunity of admission, to 

such meeting. It is submitted that the insertion 
of the words underlined is in accordance with 
and justified by the true construction of the 4th 
section of the Law of Libel Amendment Act, 
1888 (/). 

Note 2. — It must be remembered that the report 
of any such meeting as the above, if published 
elsewhere than in a newspaper, as defined by the 
Newspaper Libel and Registration Act, 1881, e.g., 
in a magazine or a monthly trade paper, is in 
no way privileged (g). Moreover, no report of 
any meeting other than those dealt with in 
Articles 28, 29, and 30, supra, pp. 108 — 117, 
is privileged, whether published in a newspaper 
or elsewhere. Thus, if a newspaper or periodical 
publishes a fair and accurate report of the pro- 
ceedings at a meeting of the creditors of a bank- 
rupt or the shareholders of a company, such report 
is in no way privileged, and anyone defamed 
thereby can maintain an action for libel. In such 
a case the defendant has only two courses open to 



(e) 51 & 52 Vict. c. 64, s. 4, set out on pp. 244, 245, infra. 
if) See pp. 244, 245, infra, 
(g) See p. 98, supra. 
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him — to justify the words complained of (h), or to 
apologise and pay money into Court (t ). The fact 
that the report is a fair and accurate account of 
what actually took place is no defence (k), though 
it may operate to mitigate the damages {I). 



Art. 31. — Notices and reports published at re- 
quest of government office or authority. 

The publication at the request of (1) any government 
office or department ; (2) officer of state ; (3) commis- 
sioner of police ; or (4) chief constable, of any notice 
or report issued by them for the information of the 
public, is privileged, provided that (i.) the matter 
complained of is not blasphemous or indecent ; and 
(ii.) the matter complained of is of public concern, or 
the publication thereof is for the public benefit. But 
this privilege may be rebutted by proof (1) that such 
publication was published or made maliciously ; or 
(2) that the defendant has, after request, refused or 
neglected to insert in his newspaper a reasonable letter 
or statement by way of contradiction or explanation of 
such publication (m). 

(A) P. 72, supra. 

(*) P. 144, infra. 

(k) Davison v. Duncan (1857), 26 L. J. Q. B. 104 ; 28 L. T. 
0. S. 265 ; 7 E. & B. 229. 

(/) Buncombe v. Daniell (1837), 8 0. & P. 222; per Wight- 
man, J., in Davis v. Cutbush (1859), 1 F. & F. 487 ; and see 
pp. 157, 158, infra. 

(m) 51 & 52 Vict. c. 64, s. 4, set out on pp. 244, 245, infra. 
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Note. — It will be observed that this Article 
only deals with notices or reports published at 
the request of any Government office or authority. 

Two points should be noticed — 

(1.) That the publication of a notice or report 
issued by any other body, e.g., a vestry, is not 
privileged until officially published ; and it would 
seem that this is so, even where official publication 
is authorized by Act of Parliament (k). 

(2.) That the publication of all reports, papers, 
votes, and proceedings by order of either House 
of Parliament is absolutely privileged (/). 



Art. 32. — Statements made in order to redress 
public grievances or punish crime. 

Every statement made to a public servant or to other 
person in authority with the object of redressing a 
public grievance or preventing or punishing crime is 
privileged, but such privilege will be rebutted if plaintiff 
prove that defendant made such statement maliciously. 

Note. — Thus every communication affecting a 
Government official is privileged, provided it is 
addressed to the proper person, e.g., a letter 

(k) Popham v. Pickbum (1862), 31 L. J. Ex. 133; 5 L. T. 
846. 

{I) 3 & 4 Vict. c. 9 ; supra, p. 95. 



STATEMENTS TO REDRESS PUBLIC GRIEVANCE. 121 

written to the Postmaster-General concerning the 
conduct of a postmaster (m) ; or to a bishop con- 
cerning the conduct of a parson in his diocese (n) ; 
or a memorial to the Lord Chancellor concerning 
the conduct of a magistrate, and praying for his 
removal (0) ; or a petition to the House of Com- 
mons concerning the conduct of the Vicar- 
General (jp); or to the Privy Council concerning 
a sanitary inspector removable by them (q) ; or to 
some one whom the defendant might reasonably 
suppose was the proper person to address in the 
matter (r) j e.g., a letter to the Home Secretary 
concerning the conduct of a clerk to magis- 
trates ($), or of a magistrate (£); or to the Secre- 
tary of War, with the object of compelling a 
military officer to pay a debt (w). 

So, too, everything bon& fide said or written with 
the object of preventing or punishing crime is, in 
the interests of society, privileged. Thus, it has 

(m) Blake v. Pil/old (1832), 1 Moo. & Eob. 198 ; Woodward 
v. Lander (1834), 6 0. & P. 548. 

(») James v. Boston (1845), 2 0. & K. 4. 

(o) Harrison v. Bush (1855), 5 E. & B. 344; 25 L. J. Q. B. 
25, 99. 

(p)Lahe v. King (1669), 1 Lev. 240; 1 Saund. 131; Sid. 
414. 

(?) Proctor v. Webster (1885), 16 Q. B. D. 112; 55 L. J. 
Q. B. 150 ; 53 L. T. 765. 

(r) Kershaw v. Bailey (1848), 1 Ex. 743; 17 L. J. Ex. 129; 
Scarllv. Dixon (1864), 4 F. & F. 250. 

00 Blagg v. Sturt (1846), 10 Q. B. 899; 16 L. J. Q. B. 39. 

(t) Harrison v. Bush, supra. 

(w) Fairman v. Ives (1822), 5 B. & Aid. 642. 
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been held that anything bon& fide communicated 
for that purpose to the master (x) or father (y) of 
the plaintiff, or to a constable (z), is privileged. 

But if the statement is not bon& fide made with 
this object (a), or is made recklessly (#), or to more 
persons than necessary (c), or by some one un- 
connected with the matter (d\ there will be no 
privilege (e). 



Art. 33. — Statements made in order to protect 
interest of writer or speaker. 

Every statement made with the object of protecting 
some interest of the writer (/), or speaker (g), and 
reasonably necessary for such purpose, is privileged, but 

(x) Kine v. Sewell (1838), 3M.&W. 297; Amann v. Damm 
(I860), 8 C. B. N. S. 597 ; 8W.E. 470. 

(y) Fowler et ux. v. Homer (1812), 3 Camp. 294. 
(z) Johnson v. Evans-Clerk (1800), 3 Esp. 32. 

(a) Hooper v. Trustcott (1836), 2 Bing. N. S. 457; 2 Scott, 
672. 

(b) Smith v. Hodgeskins (1633), Cro. Car. 276. 

(c) Jones v. Williams (1885), 1 Times L. E. 572. 

(d) Harrison v. Fraser (1881), 29 W. E. 662. 

(e) Padmore v. Lawrence (1840), 11 A. & E. 380; Jones v. 
Thomas (1885), 34 W. E. 104 ; 53 L. T. 678; 2 Times L. E. 95. 

(/) Blackam v. Pugh (1846), 2 C. B. 611 ; 15 L. J. C. P. 
290. 

(g) Somerville v. Hawkins (1851), 10 C. B. 583; 20 L. J. 
C. P. 131 ; 16 L. T. 0. S. 283 ; Manly v. Witt, and Eastmead 
v. Witt (1856), 18 C. B. 544; 25 L. J. C. P. 294. 
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such privilege will be rebutted if plaintiff prove that 
defendant published such statement maliciously. 

Note. — Thus, if the plaintiff has previously 
attacked the defendant, any statement made by 
the latter which is necessary in order to protect 
himself, and which is in any way relevant to the 
accusations made against him by the plaintiff, is 
privileged. 

" If a man bona fide writes a letter in his own 
defence, and for the defence and protection of his 
interests and rights, and is not actuated by any 
malice, that letter is privileged, although it may 
impute dishonesty to another, but in such cases 
malice may either be proved by the letter itself 
or by other evidence" (A); e.g., where the policy 
holder of an insurance company published a 
pamphlet charging the directors with fraud, and 
the directors published a pamphlet in reply 
defending themselves, and accusing the plaintiff 
of making false and calumnious accusations, and 
further stating that he had upon a certain occasion 
made statements on oath in direct contradiction 
of statements which he had previously made in 
writing, it was left to the jury to say whether the 
counter-charges made by the defendants were 
made bon& fide, and whether they went beyond 
the occasion, and the jury found for the de- 



(A) Per Littledale, J., in Coward v. Wellington (1836), 7 
0. & P. at p. 586. 
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fendants(z). So, too, where the plaintiff has 
previously attacked the defendant in the news- 
papers (£), or in public (I), and the defendant 
retaliates by publishing in the papers in self- 
defence a statement of the case from his point of 
view, and in so doing makes defamatory state- 
ments concerning the plaintiff, such statement is 
privileged if made bon& fide. 

Again, if the plaintiff has enticed the de- 
fendant into making the defamatory statement 
in the presence of a third party (m) y or if a friend 
or agent of the plaintiff at his request (n), or with 
his knowledge or consent (0), has induced the 
defendant to make the statement complained of, 
such statement is privileged. If, however, the 
defendant first made unprivileged statements con- 
cerning the plaintiff which led the latter to seek 
for an explanation from the defendant, such ex- 
planation will not be privileged (p). 

The privilege noticed above has also been held 

(i) Kcenig v. Ritchie (1862), 3 F. & F. 413; R. v. Veley 
(1867), 4F. &F. 1117. 

(*) Coward v. Wellington (1836), 7 0. & P. 531. 

(I) Laugh ton v. Bishop of Sodor and Man (1872), L. B. 4 
P. C. 495; 42 L.J. P. 0. 11. 

(m) Kine v. Sewell (1838), 3 M. & W. 297; Griffiths v. 
Lewis (1845), 7 Q. B. 67 ; 14 L. J. Q. B. 199; Palmer v. Hum- 
merston (1883), 1 Cab. & E. 36. 

(») Weatherston Y.Hawkins (1786), 1 T. E. 110. ' 

(0) Smith v. Wood (1813), 3 Camp. 323 ; Hopwood v. Thorn 
(1850), 8 0. B. 293; 19 L. J. 0. P. 94; Whiteley v. Adams 
(1863), 15 0. B. N. S. 392 ; 33 L. J. 0. P. 89. 

(p) Smith v. Matthews (1831), 1 Moo. & Eob. 151. 
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to apply to any statement which is necessary to 
protect the interests of a principal (q) or client (r), 
and the fact that such statement is unauthorized 
will not destroy the privilege (s). 

All privilege will, however, be lost if the state- 
ment is too widely published (t), or is unneces- 
sarily strong (w); if, for example, the defendant 
has been attacked by the plaintiff in an obscure 
local paper and retaliates in a leading London 
paper, or the retaliation goes beyond what is 
actually necessary in order to protect the plain- 
tiff's interests (x). 



Art. 34. — Statements made in order to protect 

a common interest. 

Every statement made with the object of protecting 
an interest common to the writer or speaker ', and the 
person to whom such statement is made, and reasonably 
necessary for such purpose, is privileged, but such privi- 

(q) Hargrave v. Le Breton (1769), 4 Burr. 2422. 

(r) Steward v. Young (1870), L. E. 5 0. P. 122; 39 L. J. 
0. P. 85. 

(s) Watson v. Reynolds (1826), Moo. & Mai. 1. 

(t) Jones v. Williams (1885), 1 Times L. E. 572. 

(w) Cooke v. Wildes (1855), 5 E. & B. 328; 24 L. J. Q. B. 
367; Huntley v. Ward (1859), 1 F. & F. 552; 6 0. B. N. S. 
514. 

(x) Robertson v. M'Dougall (1828), 4 Bing. 670 ; 3 0. & P. 
259 ; Tuson v. Evans (1840), 12 A. & E. 733 ; Hancock v. Case 
(1862), 2F. &F. 711. 
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lege will be rebutted if plaintiff prove that defendant 
made such statement maliciously. 

Note. — " If the communication was of such a 
nature that it could be fairly said that those who 
made it had an interest in making such a* com- 
munication, and those to whom it was made had 
a corresponding interest in having it made to them, 
— when those two things co-exist, the occasion is a 
privileged one"(y). 

This common interest may be in respect of very 
varied and different matters, indeed, the only 
limitation appears to be that it should be some- 
thing legitimate and proper, something which the 
Courts will take cognizance of, and not merely 
an interest which is due to idle curiosity or a 
desire for gossip (z). Thus, it was held that the 
occasion was privileged in the following cases : — 
A letter written by a ratepayer affecting the 
character of the parish constable, to be read at a 
parish meeting at which the accounts of the parish 
were to be considered (a) ; an accusation made by 
a parishioner, before justices sitting in special 
sessions, objecting to the plaintiff who was about 
to be sworn in as parish constable (b) ; charges 
made at a parish meeting for the nomination of 

(y) Per Lord Esher, M. E., in Hunt v. G. N. Rail. Co., 
(1891) 2Q.B. at p. 191. 

(z) Per Coltman, J., in Rumsey v. Webb et ux. (1841), 0. & 
M. at p. 105 ; Botterill and another v. Whitehead (1879), 41 
L. T. 588. 

(a) Spencer v. Amerton (1835), 1 Moo. & Rob. 470. 

(b) Kershaw v. Bailey (1848), 1 Ex. 743; 17 L. J. Ex. 129. 
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officers as to the previous conduct in office of a 
parish officer seeking re-election (c) ; anything 
said by a life governor of a school, to its steward, 
concerning one of the tradesmen employed to 
supply the school (d) ; correspondence between a 
curate of one parish and incumbent of another, 
as to the character of a parishioner of the latter 
who had formerly lived in the parish in which 
such curate worked {e) ; a bishop's charge to his 
clergy (/); communications between vicar and 
curate as to ecclesiastical matters (g)\ a letter 
written by one creditor who had been appointed 
the trustee in liquidation of a debtor's estate to 
another creditor (A), or by a solicitor acting for 
certain shareholders of a company to other share- 
holders (i); communications made bonS, fide to a 
lady by a relation or connection (Jc) as to the 
character of her intended husband. 

But in all these cases the privilege will be lost 
if the statement is made to an unnecessarily large 

(c) George v. Goddard (1861), 2 F. & F. 689. 

\d) Humphreys v. Stillwill (1861), 2 F. & F. 590. 

(e) Whiteley v. Adams (1864), 15 0. B. N. S. 392 ; 33 L. J. 
0. P. 89. 

(/) Laugh ton v. Bishop of Sodor and Man (1872), L. R. 4 
P. C. 495; 42 L.J. C. P. 11. 

(g) Clark v. Molyneux (1877), 3 Q. B. D. 237; 47 L. J. Q. 
B. 230; 14 Cox, 0. 0. 10. 

(A) Spill v. Maule (1869), L. R 4 Ex. 232; 38 L. J. Ex. 
138. 

(t) Quartz Hill Gold Mining Co. v. Beall (1882), 20 Ch. D. 
509; 51 L. J. Ch. 874. 

(k) Todd v. Hawkins (1837), 8 0. & P. 88; 2 M. & Eob. 20. 
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number of persons (/) ; thus, where the defendant 
published an advertisement in a public paper, 
reflecting strongly on the character of the plain- 
tiff, who had been adjudicated bankrupt, it was 
held that such a publication was in no way privi- 
leged, although published with the avowed inten- 
tion of convening a meeting of the creditors for 
the purpose of consulting upon the measures proper 
to be adopted for their own security (m). "A 
communication sufficient for the purpose," said 
Lord Ellenborough (n\ "might have been made 
in measured language. The want of proper cau- 
tion had rendered the publication actionable, as 
being published to the world at large." 

In such a case the fact that the defendant be- 
lieved in the truth of the defamatory statements 
which he was making will afford him no defence. 
" I am clearly of opinion," said Kelly, C. B., in 
Botterill v. Whytehead{o\ " that if a man should 
receive information which is injurious if true to 
the character of another, he is not justified in 
publishing that information to the prejudice of 
him to whom it relates, merely because he believes 
it to be true." 

So, too, there will be no privilege if the state- 

(/) Toogood v. Spy ring (1834), 1 0. M. & E. 181 ; Buncombe 
v. Daniell (1836), 8 0. & P. 222 ; Martin v. Strong (1836), 5 
Ad. & E. 538 ; Hoare v. Silverlock (1848), 12 Q. B. 624; 17 
L. J. Q. B. 306 ; Parsons v. Surgey (1864), 4 F. & F. 247. 

(m) Brown v. Croome (1817), 2 Stark. 297. 

(n) Ibid, at p. 301. 

(o) (1879), 41 L. T. at p. 590. 
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ment contains exaggerated and unwarrantable 
expressions ( p). 

And where part of the communication extends 
to matters outside those matters in which the 
plaintiff and defendant have a common interest, 
such part will not be protected. Thus, where the 
plaintiff and defendant were jointly interested in 
property in Scotland of which C. was manager, 
and the defendant wrote to C. a letter principally 
about the property and the conduct of the plaintiff 
with reference thereto, but containing a charge 
against the plaintiff with reference to his conduct 
to his mother and aunt ; it was held that though 
the part of the letter about the plaintiff's conduct 
as to the property might be confidential and 
privileged, such privilege could not extend to 
the part of the letter about the plaintiff's conduct 
to his mother and aunt (q). 

The privilege will not, however, be lost by the 
publication to printer's men who set up the type, 
provided that printing is necessary (r). 

(p) Bromage v. Prosser (1825), 4 B. & 0. 247 ; Fryer v. 
Kinnersley (1863), 15 C. B. N. S. 422; 33 L. J. 0. P. 96. 

(q) Warren v. Warren (1834), 1 0. M. & E. 250. 

(r) Davis v. Cutbush and others (1859), 1 F. & F. 487 ; 
Lawless v. Anglo- Egyptian Cotton Co, (1869), L. !R. 4 Q. B. 
262 ; 10 B. & S. 226 ; 38 L. J. Q. B. 129. 



F. K 
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Art. 35. — Statements made in discharge of a 

duty. 

Every statement made in discharge of a legal, moral, 
or social duty, existing, or bond fide believed by the 
writer or speaker to exist, and reasonably necessary 
for the due discharge of such duty, is privileged, but 
such privilege will be rebutted if plaintiff prove that 
defendant made such statement maliciously. 

Note. — " The rule is this, that when the cir- 
cumstances are such as to cast on the defendant 
the duty of making the communication to a third 
party, the occasion is privileged " (s). 

" The duty may be legal, social, or moral" (t). 

" Where," says Blackburn, J.(w), " a person is 
so situated that it becomes right in the interests 
of society that he should tell to a third person 
certain facts, then if he bon& fide and without 
malice does tell them, it is a privileged communi- 
cation." Thus, where a person answers an inquiry 
bon& fide and without malice, the answer is a 
privileged communication. And this is true of 
every answer to a confidential inquiry, for " every 

(s) Per Lopes, L. J., in Pullman v. Hill Sf Co., (1891) 1 Q. 
B. at p. 530. 

(*) Per Lopes, L. J., in Stuart v. Bell, (1891) 2 Q. B. at 
p. 353. See also per Williams, J., in Fryer v. Kinnersley 
(1863), 33 L. J. C. P. at p. 98. 

(w) Barnes v. Snead (1870), L. E. 5 Q. B. 611 ; 39 L. J. Q. B. 
202, cited with approval by Jessel, M. B., and Brett, L. J., 
in Waller v. Loch (1881), 7 Q. B. D. 621, 622 ; 51 L. J. Q. B. 
274. 
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one owes it as a duty to his fellow men to state 
what he knows about a person when inquiry is 
made "(#); and further, " when once a confidential 
relation is established between two persons with 
regard to an inquiry of a private nature, what- 
ever takes place between them relevant to the 
same subject, though at a time and place different 
from those at which the confidential relation 
began, may be entitled to protection as well as 
what passed at the original interview, and it is a 
question for the jury whether any further con- 
versation on the same subject, though apparently 
casual and voluntary, does not take place under 
the influence of the confidential relation already 
established between them, and is, therefore, en- 
titled to the same protection " (y). 

Even if volunteered, the communication may 
fall within the protection of the general rule laid 
down above, for "it is not necessary in all cases 
that the information should be given in answer to 
an inquiry "(2). " Even in this case, the jury is 
to consider whether the words were dictated by a 
sense of duty "(a). Under such circumstances it 
will, of course, be more difficult for the defendant 

(x) Per Grove, J., in Robshaw v. Smith (1878), 38 L. T. at 
p. 423. 

{y) Per Pollock, 0. B., in Beat son v. Skene (1860), 29 L. J. 
Ex. at p. 438. 

(z) Per Jessel, M. E., in Waller v. Loch (1881), 7 Q. B. D. 
621 ; 51 L. J. Q. B. 274. 

(a) Per Coltman, J., in Rumsey v. Webb et ux. (1842), C. & 
M. at p. 105. 

k2 
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to satisfy a jury that in making the communica- 
tion he was not actuated by malice (b). 

Under this head of privilege come communica- 
tions as to the characters of clerks and servants, 
" There is no law to compel the master to give 
the servant a character ; it might be a duty which 
his feelings might prompt him to perform, but 
there is no law to enforce the doing of it "(e). 
If, however, he does it, he must do it honestly, 
and then, even if the character be in fact untrue, 
the master will be protected (d). 

" No action lies for giving the true character of 
a servant upon application made to his former 
master to inquire into his character with a view of 
hiring him, unless there should be extraordinary 
circumstances of express malice " (e). 

Moreover, " if I have given a servant a good 
character, and I afterwards find that I have been 
deceived, I am bound to make the same com- 
munication then as I should have made before if 
the facts had been known to me"(/), and any 
such communication made bona fide will be 
privileged (</). 

(b) Pattison v. Jones (1828), 8 B. & 0. 586 ; 3 0. & P. 387. 

(c) Per Lord Kenyon in Carrol v. Bird (1800), 3 Esp. at 
p. 202. 

(d) Rogers v. Clifton (1803), 3 B. & P. 587; Murdoch v. 
Funduklian (1885), 2 Times L. E. 215, 614. 

(«) Per Lord Mansfield in Hargrave v. Le Breton (1769), 4 
Burr, at p. 2425. 

(f) Per Coleridge, J., in Gardner v. Slade and wife (1849), 
18 L. J. Q. B. at p. 336. 

(g) Ibid., and see Child v. Affleck and wife (1829), 9 B. & 
0. 403. 
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Again, if a master discharges one of his 
servants, and tells the others why he has done so, 
such communication will also be privileged (Ji). 

Thus, where the plaintiff was a guard in the 
service of the defendants a railway company, and 
the defendants dismissed him on the ground that 
he had been guilty of gross neglect of duty, and 
published his name in a printed monthly circular 
addressed to their servants, stating in it that he 
had been dismissed and the ground of his dis- 
missal, it was held that such circular was privi- 
leged if published bona fide and without malice 
towards the plaintiff (i). 

A similar protection is extended to all com- 
munications made bon& fide, and on reasonable 
grounds, to a father or master as to the doings 
of his child (k) or servant (/); by one friend to 
another as to a doctor (m\ or tradesman (w), or 
an intending suitor (0); by a servant to his 
master Qp); by an under-master to the head 
master (q) ; by an official in the army or navy or 



(A) Somerville v. Hawkins (1851), 10 0. B. 590 ; 20 L. J. 0. 
P. 131. 

(t) Hunt v. G. N. Rail. Co., (1891) 1 Q. B. 189. 

(Jfe) Per Erie, 0. J., in Whiteley v. Adams (1863), 33 L. J. 
0. P. at p. 95. 

(1) Masters v. Burgess (1886), 3 Times L. E. 96. 

(m) Dixon v. Smith (1860), 29 L. J. Ex. 125; 5 H. & N. 
450. 

(n) Storey v. Challands (1837), 8 0. & P. 234. 

(0) 15 0. B.N. S. 410, 411. 

(p) Scarll v. Dixon (1864), 4 F. & F. 250. 

\q) Hume v. Marshall (1878), 42 J. P. 136. 
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any government office to his superior (r); by a 

master concerning his servant or a child entrusted 

to his charge to the parent or. guardian of such 

servant or child (s); by a solicitor to his client (#), * 

even though he is not at the time engaged in 

the conduct of any legal proceedings on his 

behalf (u) ; by a parishioner to the bishop of his 

diocese as to the conduct of the vicar (a?) or curate, 

or locum tenens ; by a parishioner to his vicar as 

to the conduct of his locum tenens or curate (y); 

by the secretary of a charity organization society 

to a stranger as to the deserts of an applicant to 

such stranger for charity (z) ; by a member of a 

trade protection society to the secretary of the 

society (a) ; and by the director of a company to 

the members thereof concerning the character of 

an official of such company (b). 

It has also been held that the publication of 
the minutes of the General Council of Medical 
Education, containing a statement that the name 

(r) Sutton v. Plumridge (1867), 16 L. T. 741; Stace v. 
Griffith (1869), L. E. 2 P. C. 420 ; 20 L. T. 197 ; Henwood v. 
Harrison (1872), L. E. 7 C. P. 606 ; 41 L. J. 0. P. 206. 

(«) Fowler and wife v. Homer (1812), 3 Camp. 294. 

(0 Wright v. Woodgate (1835), 2 C. M. & E. 573. 

(w) Davis v. Reeves (1855), 5 Ir. 0. L. E. 79. 

(x) James v. Boston (1845), 2 0. & K. 4. 

(y) Clark v. Molyneux (1877), 3 Q. B. D. 237 ; 47 L. J. Q. 
B. 230. 

(z) Waller v. Loch (1881), 7 Q. B. D. 619 ; 51 L. J. Q. B. 
274. 

(a) White and others v. Batey $ Co., Ltd. (1892), 8 Times 
L. E. 690. 

(b) Harris v. Thompson (1853), 13 0. B. 333. 
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of a specified medical practitioner has been re- 
moved from the register on the ground that, in 
the opinion of the Council, he has been guilty of 
infamous conduct in a professional respect, is, if 
the report be accurate, and published bon& fide 
and without malice, privileged, and the medical 
practitioner cannot maintain an action of libel 
against the Council in respect of the publica- 
tion {c). 

But statements made by a clergyman as to the 
knowledge of an architect employed for church 
work are not privileged, such clergyman being in 
no way connected with the church in question, 
either as a subscriber towards the work or other- 
wise (d). 

As has been already pointed out, it is some- 
times a matter of the greatest difficulty to deter- 
mine whether an occasion is privileged or not. 
As Lindley, L. J., recently pointed out in the 
Court of Appeal (e) : " Coxhead v. Richards (/), in 
which four eminent judges were equally divided 
upon the question whether an occasion was privi- 
leged or not, is a striking illustration of the truth 
of the remark. In that case the mate of a ship 
wrote to the defendant, a friend of his, a letter 
reflecting on the character of the captain. The 
defendant, who was a stranger to the owner of 

(c) Allbutt v. General Council of Medical Education arid 
Registration (1889), 23 Q. B. D. 400. 

(d) Botterilly. Whitehead, (1879) 41 L. T. 588. 

(e) In Stuart v. Bell, (1891) 2 Q. B. at p. 346. 
(/) (1846), 2 C. B. 569. 
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the ship, showed the letter to the owner; the 
owner dismissed the captain, who sued the defen- 
dant for libel. Tindal, C. J., and Erie, J., held 
the occasion privileged. Coltman and Cress- 
well, JJ., held that it was not. In Amann v. 
Damm(h) the late Willes, J., said he was fully 
prepared to go the whole length of the doctrine 
laid down by Tindal, C. J., and Erie, J., in 
Coxhead v. Richards ( i). Lord Blackburn also 
approved of it in Davies v. Snead(k). Having 
carefully considered all the four judgments in 
that celebrated case Coxhead v. Richards (*), I 
have no hesitation in saying that the judgment 
of Tindal, C. J., is the one which carries convic- 
tion to my own mind, and is the one which I 
consider the most accurate and safe to take as a 
guide, nor am I aware of any subsequent case in 
which that judgment has been disapproved." 

In all the above cases it must, moreover, be 
remembered that the privilege does not extend to 
expressions wholly unwarranted by the circum- 
stances of the case (/), nor to unnecessary publi- 
cation^). On the other hand, "the simple fact 
that there has been some casual bystander cannot 

(A) 8 0. B. (N. S.) 597. 

(t) 2 C. B. 569. 

\k) (1870), L. E. 5 Q. B. 608—611. 

(/) Per Parke, B., in Warren v. Warren (1834), 1 0. M. & 
E. at p. 252; Gilpin v. Fowler (1854), 9 Ex. 615 ; 23 L. J. 
Ex. 152 ; Fryer v. Kinnersley (1863), 33 L. J. 0. P. 96. 

(m) Brown v. Croome (1817), 2 Stark. 297 ; Lay v. Lawson 
(1836), 4 A. & E. 795; Botterill and another v. Whytehead 
(1879), 41 L. T. 588. 
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alter the nature of the transaction " (n). That 
there were other persons present than those to 
whom the defendant was under a duty to make 
the statement in question will not necessarily 
destroy the privilege ; if their presence was acci- 
dental, or could not be prevented by the defen- 
dant, the privilege will not be lost. Thus, in 
Pittard v. Oliver (0) it was held that the privilege 
which would have attached to defamatory state- 
ments made at a meeting of a board of guardians 
of which the defendant was a member was not 
destroyed by the presence of reporters. "Was 
the defendant's duty to the guardians and to the 
ratepayers generally taken away by the presence 
of these other persons, who were not called in by 
him, and over whose presence he could exercise 
no control? The question answers itself; the 
presence of these persons left his duty to discuss 
the matter untouched; the occasion was privi- 
leged for the performance of that duty, and the 
privilege was not taken away by the presence of 
such people under such circumstances " (p). 

" Where, indeed, an opportunity is sought for 
making such a charge before third persons, which 
might have been made in private, it would afford 
strong evidence of malicious intention, and thus 
deprive it of that immunity which the law allows 
to such a statement when made with honesty of 

(n) Per cur. in Toogood v. Spy ring (1834), 1 0. M. & R. at 
pp. 193—194. 

(0) (1891) 1 Q. B. 474. 

\p) Per Lord Esher, M. R., (1891) 1 Q. B. at p. 478. 
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purpose; but the mere fact of a third person 
being present does not render the communication 
absolutely unauthorized, though it may be a cir- 
cumstance to be left with others, including the 
style and character of the language used, to the 
consideration of the jury, who are to determine 
whether the defendant has acted bona fide in 
making the charge, or been influenced by mali- 
cious motive " (q). 



Art. 36. — Malice. 



Malice is any corrupt or wrong motive, or personal 
spite or ill-will (r). 

Note. — " If the occasion is privileged, the 
plaintiff must prove malice in fact ; the burden 
of proving this is on him, as was settled in Clark 
v. Molyneuz(s). Malice in fact is not confined 
to personal spite and ill-will, but includes every 
unjustifiable intention to inflict injury on the 
person defamed, or, in the words of Brett, L. J., 
every wrong feeling in a man's mind" (£). 

" It lies on the party who would deprive the 
other party of his privilege to show what the law 

(q) Per cur. in Toogood v. Spyring (1834), 1 C. M. & R. at 
p. 194. 

(r) Stuart v. Bell, (1891) 2 Q. B. 351 ; Royal Aquarium, 
$c. Society v. Parkinson, (1892) 1 Q. B. 434. 

(*) (1877), 3 Q. B. D. 237. See also Jenoure v. Delmege, 
(1891) App. Oas. 73. 

(0 Ibid. 247. Per Lindley, L. J., in Stuart v. Bell, (1891) 
2 Q. B. at p. 351. 
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calls malice. But by that term is meant, not 
only spite, for any indirect motive other than a 
sense of duty is what the law calls malice " (u). 

And in a very recent case (v) Lord Esher thus 
explained the meaning of the word malice in 
relation to a privileged occasion. " The ques- 
tion is, whether the defendant is using the 
occasion honestly or abusing it. If a person 
on such an occasion states what he knows to be 
untrue, no one ever doubted that he would be 
abusing the occasion. . . . But there is a state of 
mind, short of deliberate falsehood, by reason of 
which a person may properly be held by a jury 
to have abused the occasion, and in that sense to 
have spoken maliciously. If a person from anger 
or some other wrong motive has allowed his mind 
to get into such a state as to make him cast 
aspersions on other people, reckless whether they 
are true or false, it has been held, and I think 
rightly held, that a jury is justified in finding that 
he has abused the occasion. Therefore, the ques- 
tion seems to me to be whether there is evidence 
of such a state of mind on the part of the defen- 
dant. It has been said that anger would be such 
a state of mind ; but I think that gross and un- 
reasoning prejudice, not only with regard to 
particular people, but with regard to a subject- 
matter in question, would have the same effect. 

(w) Per Lord Campbell, C. J., in Dickson v. The Earl of 
Wilton (1859), 1 F. & F. at p. 419. 

(t>) Royal Aquarium, 8fc. Soc. v. Parkinson, (1892) 1 (J. B. 
at pp. 443, 444. 
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If a person charged with the duty of dealing with 
other people's rights and interests has allowed his 
mind to fall into such a state of unreasoning pre- 
judice in regard to the subject-matter that he was 
reckless whether what he stated was true or false, 
there would be evidence upon which a jury might 
say that he abused the occasion." 

In the same case Lopes, L. J., said(#), "Not 
only must the occasion create the privilege, 
but the occasion must be made use of bon& fide 
and without malice. The defendant is only 
entitled to the protection of the privilege if he 
uses the occasion in accordance with the pur- 
pose for which the occasion arose. He is not 
entitled to the protection of the privilege if he 
uses the occasion for some indirect or wrong 
motives. This casts upon the plaintiff the burden 
of proving express malice or malice in fact. If it 
be proved that out of anger or for some other 
wrong motive the defendant has stated as true 
that which he does not know to be true, and he 
has stated it not stopping or taking the trouble to 
ascertain whether it is true or not — stated it reck- 
lessly by reason of his anger or other indirect 
motive — the jury may infer that he used the 
occasion not for the reason that justifies it, but 
for the gratification of his anger or other indirect 
motive." 

Thus, malice may be proved by showing that 
the defendant knew the words were untrue when 

(a?) (1892) 1 Q. B. at p. 454. 
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he wrote or spoke them(y), or that they were 
uttered with the intention of injuring the plain- 
tiff^), or that the plaintiff and defendant were 
rivals or had previously quarrelled (0), or that 
the defendant was actuated by personal resent- 
ment (b) or any other wrong motive (c). 

Sometimes, also, malice may be proved by the un- 
necessarily extensive publication of the words (d) } 
or by their unnecessary violence (e). "No doubt a 
customer may complain to a tradesman with whom 
he deals of what he deems irregular or dishonest ; 
but if he does so outside the door of the trades- 
man's shop — so as to be heard by the public — or 
even inside the shop, he speaks slanderous words 
unnecessarily in the presence of third parties, or 
to third parties, and uses language which is 
extreme and beyond the occasion; all this, with 

(y) Gerard v. Dickenson (1590), 4 Eep. 18 ; Cro. Eliz. 197 ; 
Smith v. Hodgeskins (1633), Cro. Car. 276. 
(z) Peacock v. Reynal (1612), 2 B. & Gh 151. 

(a) Hooper v. Truscott (1836), 2 Bing. N. C. 457; 2 Scott, 
672. 

(b) Gilpin v. Fowler (1854), 9 Ex. 615 ; 23 L. J. Ex. 152; 
18 Jur. 293 ; Dickson v. Earl of Wilton (1859), 1 F. & F. 
419. 

(c) Rogers v. Clifton (1803), 3 B. & P. 587 ; Jackson v. 
Hopperton (1864), 16 C. B. N. S. 829 ; 12 W. E. 913; 10 L. 
T. 529. 

(d) Gilpin v. Fowler (1854), 9 Ex. 615; 23 L. J. Ex. 
152. 

(e) Per Parke, B., in Wright v. Woodgate (1835), 2 C. M. 
& E. at p. 578 ; Fryer v. Kinnersley (1863), 15 C. B. N. S. 
422 ; 33 L. J. C. P. 96. 
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the tone and manner in which the words were 
spoken, will be evidence for the jury to consider 
whether, in law, the words were spoken mali- 
ciously and without excuse" (/). "It may be 
that the language used in a libel, though under 
other circumstances justifiable, may be so much 
too violent for the occasion and circumstances to 
which it is applied as to form strong evidence of 
malice upon the issue of whether the communi- 
cation is covered by the privilege, and that an 
inference of actual malice may be drawn from its 
use"(#). All evidence showing the state of de- 
fendant's mind at the -time hie uttered the words 
complained of is admissible in order to show 
malice, and upon this principle proof is allowed 
that the defendant has previously (A) or subse- 
quently (i) published other libels or slanders of 
the plaintiff. 

But it is no evidence of malice to prove that 
the defendant, under a sense of duty, volunteered 
to write or speak the words complained of (/), or 



(/) Per Lush, J., in Oddy v. Lord George Paulet (1865), 4 
F. & F. at p. 1010. 

(g) Per Cockburn, 0. J., in Still v. Maule (1869), L. E. 4 
Ex. at pp. 235, 236. 

(A) Stuart v. Lovell (1817), 2 Stark. 93; Barrett v. Long 
(1851), 3 H. L. C. 395. 

(*'} Mead v. Daubigny (1792), Peake, 168 ; Pearson v. 
Lemaitre (1843), 5 M. & Gr. 700 ; 12 L. J. Q. B. 253 ; 7 Jur. 
748 ; 6 Scott, N. E. 607. 

(J) Gardner v. Slade et ux (1849), 13 Q. B. 798 ; 18 L. J, 
Q. B. 336. 
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published them by mistake (#), or that the words 
used were not in fact true (/). 

And though it is no doubt some evidence, and 
generally speaking strong evidence, of malice, it 
is not necessarily conclusive proof of malice to 
show that the defendant did not believe his state- 
ment to be true, for as Kelly, C. B., observed in 
Botterill v. Whytehead(m\ "he may believe it to 
be untrue, and yet may be perfectly justified in 
publishing it to persons with whom he is in com- 
munication, and with whom it may be his duty 
to communicate freely on the subject of the in- 
formation he has received." So, too, "it is not 
enough to show a want of reasoning power or 
stupidity, for those things of themselves do not 
constitute malice. A man may be wanting in 
reasoning power, or he may be very stupid, still 
he may be acting bona fide, honestly intending to 
discharge his duty. The question is not whether 
the defendant has done that which other men, as 
men of the world, would not have done, or whether 
the defendant acted in the belief that the state- 
ments he made were true, but whether he acted 
as he did from a desire to discharge his duty"(ra). 

(*) Scarll v. Dixon (1864), 4F.&F. 250 ; Brett v. Watson 
(1872), 20 W. E. 723; Tompson v. Dash wood (1883), 11 Q. 
B. D. 43 ; 52 L. J. Q. B. 425 ; 48 L. T. 943. 

(/) Caulfield v. Whitworth (1868), 16 W. E. 936; 18 L. T. 
537. 

(m) (1879), 41 L. T. at p. 590. 

(n) Per Cotton, L. J., in Clark v. Molyneux (1877), 3 Q. B. 
D. at p. 249, cited with approval in Murdoch v. Funduklian 
(1885), 2 Times L. E. at p. 217. 
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Art. 37. — Defence of apology under sect. 2 of 
Lord Campbell's Act, 6 & 7 Vict. c. 96. 

In an action for libel contained in any public 
newspaper or other periodical publication, it is 
a good defence to prove that such libel was inserted 
in such newspaper or other periodical publication 
without actual malice, and without gross negligence, 
and that before the commencement of the action, or 
at the earliest opportunity afterwards} the defendant 
inserted in such newspaper or other periodical publica- 
tion a full apology for the said libel ; or if the news- 
paper or periodical publication in which the said libel 
appeared should be ordinarily published at intervals 
exceeding one week, that he had offered to publish the 
said apology in any newspaper or periodical publication 
to be selected by the plaintiff in such action {o). 

There must, however, be a payment of money into 
Court by way of amends at the time the plea is filed 
(8 Sf 9 Vict. c. 75, s. 2); and therefore, having regard 
to Order XXII. rule 1, no other defence denying 
liability can be pleaded together with such plea. 

Note. — It should be noticed that this defence 
is only available in an action for a libel contained 
in any public newspaper or other periodical pub- 
lication, words which would apparently cover 
almost every kind of journalistic publication. It 
is not enough for the defendant to plead that he 
inserted the apology " at the earliest opportunity 
after " the commencement of the action, if he had 

(o) 6 & 7 Vict. c. 96 (Lord CampbeU's Act), s. 2. 
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an opportunity before action (p). Any defendant 
relying upon this defence must offer_soaa£ ~esi- f 
dence to prove positively that there was no gross l\ 
negligence on his part (q). 

The apology should be full and free, and pub- 
lished in a conspicuous part of the paper. It 
should be given at least as prominent a position 
as the words complained of. 



Art. 38. — Accord and satisfaction. 

Accord and satisfaction is an agreement that the 
plaintiff will forego his right of action on the execution 
of a valuable consideration. Such agreement may be 
made by the defendant himself (r) y or by one jointly 
liable with him (s), or by a third party (£), and is a 
good defence to an action for libel or slander. 

Note. — Thus the defendant will escape liability 
by proving that the plaintiff agreed to accept 
from him certain apologies in full discharge of 

(p) Per Keating, J., in Ravenhill v. Upcott (1869), 33 J. P. 
299. 

(q) Per Wills, J., in Peters and another v. Edwards and 
another (1887), 3 Times L. E. 423. 

(r) Boosey v. Wood (1865), 34 L. J. Ex. 65 ; 3 H. & C. 484 ; 
Marks v. Conservative Newspaper Co. (1886), 3 Times L. It. 
244. 

(*) Thurman v. Wild and another (1840), 11 A. & E. 453 ; 
Bainbridge v. Lax and others (1846), 9 Q. B. 819. 

{t) Jones and another v. Broadhurst (1850), 9 C. B. 173. 

F. L 
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the plaintiff's cause of action, and that in pursu- 
ance thereof he published such apologies in the 
manner agreed upon (t). 



* Art. 39. — Release. 

The plaintiff may release his cause of 'action by 
executing a deed to that effect. 



Art. 40. — Previous action. 

It is a good defence that the plaintiff has already 
brought an action in respect of the same words against 
the defendant or a third person with whom the defendant 
was jointly concerned in the publication of such words. 

Note. — This is so whether the plaintiff has 
failed or succeeded in the previous action. The 
defendant must be jointly not severally concerned 
with the third party. Thus, where the third 
person against whom the previous action has been 
brought is a partner of the defendant in a firm of 
printers or publishers, the liability being joint, 
the fact that there has been a previous action 
against one of the partners is an answer to an 
action in respect of the same libel against the 
other partner (u). But where the liability is several, 

(0 Boosey v. Wood (1865), 34 L. J. Ex. 65; 3 H. & C. 484; 
Marks v. Conservative Newspaper Co. (1886), 3 Times L. H. 244. 
(w) Brinsmeadv. Harrison (1872), L. E. 7 C. P. 547, 



i 
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as, e.g. , in the case of the author of a libel and 
the proprietor of the newspaper in which it has 
appeared (#), a previous action against one of them 
is no answer to an action against th& other (%). » 



Art. 41. — Statute of Limitations. 

An action of libel and of slander for words action- 
able only by reason of special damage, must be respec- 
tively brought within six years from the time of pub- 
lication {y) and the time when such special damage 
was sustained (y) , and an action of slander for words 
actionable per se within two years from the time of 
publication, but in any of these cases, if the plaintiff 
was at such time an infant or a lunatic {z), or the 
defendant was beyond the seas, the action must be 
brought within six years from the time at which such 
disability is removed (a). 

Note. — Beyond the seas. This expression does 
not include any part of the United Kingdom 

(v) See p. 53, supra. 

(x) Creevy v. Carr (1835), 7 0. & P. 64 ; Frescoe v. May 
(1860), 2F.&F. 123. 

(y) Lord Saye and Sele v. Stephens (1628), cited Cro. Car. 
535 ; Litt. 342. 

(2) Formerly this was ako true in regard to married women. 
Since the Married Women's Property Act, 1882, however, a 
married woman is no longer under disability, but can sue as 
if she were a feme sole, see Lowe v. Fox (1885), 15 (J. B. D. 

667. 

(a) 21 Jac. 1, c. 19, s. 7 ; 4 & 5 Anne, c. 3 [al. c. 16], s. 19 ; 

l2 
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or the Channel Islands. Formerly, by 21 Jac. 1, 
c. 19, if at the date of publication of the libel 
the plaintiff were imprisoned or beyond the seas, 
he could bring his action at any time within six 
years from his freedom or return, but this right 
was abolished by the Mercantile Law Amendment 
Act, 1856 (19 & 20 Vict. c. 97), sect. 10. 

It should be noticed that if once the plaintiff 
cease to be under any disability — in which case 
the time begins to run — no subsequent disability 
can affect the operation of the statute or prevent 
the time from continuing to run against the 
plaintiff. 

A publication contrived by the plaintiff, e.g.^ 
a sale of the libellous newspaper to his agent for 
the express purpose of maintaining the action, 
is a fresh publication from the date of which the 
time will begin to run again, even though the 
real grievance be a publication many years before 
that date. Thus, in the case of The Duke of Brum- 
wick v. Harmer(a), a sale to the plaintiff's agent 
of a copy of the newspaper containing the libel 
seventeen years after its original publication, was 
held to constitute a fresh publication, from the 
date of which the Statute of Limitations would 
begin to run anew. 



3 & 4 Will. 4, c. 42, s. 7 ; 19 & 20 Vict. c. 97, s. 12. See, 
however, in the case of slander for words actionable only by 
reason of special damage, Littleboy v. Wright (1674), 1 Lev. 
69 ; 1 Sid. 95. 

(a) (1849), 19 L. J. Q. B. 20 ; 3 C. & K. 10 ; 14 Jur. 110 ; 
14 Q. B. 185. 
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Art. 42. — Death of plaintiff or defendant. 

The maxim actio personalis moritur cum persona 
applies to every action for libel or slander, and, there- 
fore, where a libel or slander has been published by or 
in respect of any person, and such person dies, no right 
of action survives either for or against his executor or 
administrator. 

Note 1. — Even though the action has been 
commenced before the death of plaintiff or defen- 
dant, the death of either party before verdict puts 
an end to it. On the other hand, it is specially 
provided, by Ord. XVII. r. 1, that " there shall 
be no abatement by reason of the death of either 
party between the verdict or finding of the issues 
of fact and the judgment, but judgment may in 
such case be entered, notwithstanding the death." 
The effect of this rule would appear to be that 
Ireland v. Champneys (b) is no longer law. In that 
case, the plaintiff in an action for libel died after 
interlocutory judgment had been signed, a writ 
of inquiry issued, and damages assessed, and it 
was held that final judgment could not be entered 
for the plaintiff for the damages assessed, the suit 
having abated by his death. 

Where the plaintiff dies after final judgment 
has been entered in his favour, the executors and 
administrators are entitled to appear as respondents 
on appeal from such judgment {c). 

(b) (1813), 4 Taunt. 884. 

\c) Twycross v. Grant and others (1878), 4 0. P. D. 40 ; 47 
L.J. Q. B. 676; 39 L. T. 618. 
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Note 2. — It may be noticed here that where 
the Court in an action for administration appoints 
receivers for the purpose of conducting a news- 
paper, and the receivers publish a libel in such 
newspaper, they may be sued therefor. The 
estate alone will be liable for any damages re- 
covered against them, but they will be personally 
liable for the costs of the action (c). 

A libel on the business carried on by a receiver 
and manager appointed by the Court is a con- 
tempt of Court, and may be punished by committal 
of the offender (d). 



Art. 43. — Evidence in aggravation of damages. 

At the trial of an action for libel or slander the 
plaintiff may prove in aggravation of damages the cir- 
cumstances under which the words were publis1ied(e), 
and, if it has been pleaded, the special damage if any 
which such words have earned. 

Note 1. — The circumstances under which the 
words were published. Thus, the plaintiff may 
show that the libel was scattered broadcast when 

(c) Stubbs v. Marsh (1866), 15 L. T. 312. 

\d) Helmore v. Smith (1886), 35 Oh. D. 449 ; 56 L. J. Oh. 
145 ; 56 L. T. 72. 

(e) Vines v. Serell (1835), 7 0. & P. 163 ; Darby v. Ouseley 
(1856), 25 L. J. Ex. 233 ; Blake v. Stevens and others (1864), 
11 L. T. 543 ; 4 F. & F. 235 ; Risk Allah Bey v. Whitehurst 
(1868), 18 L. T. N. S. 615. 
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the defendant was under no duty and had no 
right to publish it except to a limited number of 
persons (/). He may show that the defendant 
was culpably negligent (g) ; that he could without 
any difficulty have discovered that his charges 
were unfounded, or that he persisted in maintain- 
ing their truth even at the trial itself (A), So, 
too, where the action is for the publication of a 
libel in a newspaper, evidence is admissible in 
aggravation of damages to show that the de- 
fendant knew that the words published would be, 
and that the same in fact were, repeated and pub- 
lished in other editions of the same newspaper ; 
and therefore where the Statement of Claim con- 
tained an allegation to that effect, the Court refused 
an application by the defendant to strike it out (*). 
" In actions for libel .... the jury, in assess- 
ing damages, are entitled to look at the whole 
conduct of the defendant from the time the libel 
was published down to the time they gave their 
verdict. They may consider what his conduct 
has been before action, after action, and in court 
during the trial" (k). But the plaintiff is not 

(/) Be Crespigny v. Wellesley (1829), 5 Bing. 402 ; Stochdale 
v. Hansard (1839), 9 A. & E. 149; Gathercole v.Miall (1846), 
15 L. J. Ex. 179 ; 10 Jur. 337 ; 15 M. & W. 319. 

(y) Smith v. Harrison (1856), 1F.&F. 565. 

(h) Simpson v. Robinson (1848), 12 Q. B. 511 ; 18 L. J. Q. 
B. 73. 

(t) Whitney and others v. Moignard (1890), L. R. 24 Q. B. 

D. 630. 

(it) Per Lord Esher, M. R, in Praed v. Graham (1889), 24 
Q. B. D. at p. 55. 
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allowed, in order to aggravate the damages, to 
give evidence of his good character unless the 
defendant has previously suggested on the plead- 
ings or in cross-examination that it is bad (7). 
Neither is he allowed, with the same object in 
view, to prove that the defendant has published 
other libels of him (m). Where, however, there 
is a plea of qualified privilege, and therefore a 
question of malice, evidence of both facts is, as 
has been already stated, admissible (n). 

Note 2. — Special damage. Special damage, if 
properly pleaded, may also be proved in aggra- 
vation of damages. The plaintiff is always required 
to prove strictly that the special damage is imme- 
diately caused by the defendant's words (n). It 
is not sufficient that such words conduced to the 
damage ; they must have been the main factor in 
producing it. 

If the damage is mainly attributable to the 
caprice or unreasonable conduct of a third party, 
or conduct which under the circumstances could 
not be reasonably anticipated, the defendant is 
not liable (o). Thus where the defendant, who 
was a married woman, accused another married 
woman of having committed adultery, and the 
latter told her husband of the accusation, and he 



(/) Guy v. Gregory (1840), 9 0. & P. 587 ; Brine v. BazaU 
gette (1849), 18 L. J. Ex. 348 ; 3 Ex. 692. 

(m) Pearson v. Lemaitre (1843), 12 L. J. Q. B. 253. 

(») See p. 23, supra, 

(o) Ashley v. Harrison (1793), 1 Esp. 48; Peake, 256. 



./ 
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thereupon insisted upon a separation, it was held 
that the defendant was not liable (p). 

In Speight v. Gosnay (q), the defendant uttered 
a slander consisting of a false imputation upon the 
chastity of the plaintiff, an unmarried woman, in 
the presence of plaintiff's mother. The mother 
repeated it to the plaintiff, who repeated it to the 
man to whom she was engaged to be married, and 
he broke off the engagement. There being no 
evidence that the defendant authorized or intended 
the repetition of the slander, or that he knew of 
the plaintiff's engagement, it was held that an 
action of slander could not be maintained against 
him, on the ground that the special damage was 
too remote. 

So where the plaintiff was a veterinary surgeon, 
and in order to prove special damage a person 
was called to say he had ceased to employ the 
plaintiff since the words complained of were 
spoken ; but it appeared he was not present when 
the defendant uttered them, and therefore must 
have heard them from some third person, it was 
held by Martin, B., that such evidence of damage 
was inadmissible (r). 

Where, however, the words are actionable per se, 
the rules as to the admissibility of evidence do 
not always appear to be so rigidly applied as 

(p) Parkins et ux. v. Scott et ux. (1862), 1 H. & C. 153 ; 31 
L. J. Ex. 331. 

(q) (1891) 60 L. J. Q. B. 231 ; 55 J. P. 501 ; but now an 
action would lie for such an imputation without proof of special 
damage : see pp. 36, 37, supra. 

(r) Hirst v. Goodwin (1862), 3 F. & F. 257. 
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in other cases; e.g., in the former case the jury, 
in estimating the damages, have been allowed to 
consider mental pain and anxiety (s), which, as 
we have already seen, do not constitute special 
damage so as to sustain an action where the words 
are not actionable per se (t). 



Art. 44. — Evidence in mitigation of damages. 

At the trial of an action for libel or slander, the 
defendant may prove in mitigation of damages (1) {after 
notice in writing of his intention so to do duly given to 
the plaintiff at the time of filing or delivering the plea 
in such action) that he made or offered an apology to 
the plaintiff for such defamation before the commence- 
ment of the action, or as soon afterwards as he had an 
opportunity of doing so, in case the action shall have 
been commenced before there was an opportunity of 
making or offering such apology (u) ; and (2) th e cir- 
cumstances under which the libel or slander was pub- 
lished, or the character of the plaintiff, pro vided that 
he has furnished the particulars thereof to the plaintiff 
s even days at least before the trial, or has pleaded the 
truth of ihe words complained of, otherwise he cannot 
give such evidence except by leave of the judge (v). At 

(s) Per Lord Wensleydale in Lynch v. Knight and Wife 
(1861), 9H.L. Cat p. 598. 

(t) Page 21, supra. 

(u) Lord Campbell's Act (6 & 7 Vict. c. 96, s. 1), see 
Note 1. 

(v) Eules of Supreme Court, 1883, Ord. XXXVI. r. 37, see 
also Note 2, p. 158, infra. 
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the trial of an action for a libel in any newspaper the 
defendant may also prove in mitigation of damages 
(3) that the plaintiff has already recovered {or brought 
actions for) damages, or has received, or agreed to 
receive, compensation in respect of a libel or libels, to 
the same purport or effect as the libel for which such 
action has been brought (w). 

Note 1. — The first and second of the above 
provisions may be taken advantage of by any 
defendant to an action for libel or slander. 
Wherever the defendant can make use of the 
"latter provision he should be careful to give the 
seven days' notice required by it, as otherwise 
e will not be entitled, without the special leave 
of the judge who tries the case, to give evidence, 
which in many cases will prevent the plaintiff 
from obtaining other than nominal damages. The 
effect of Ord. XXXVI. r. 37, which provides 
for the above notice being given, is not to enable 
the defendant to give in evidence what, before 
that rule came into force, he could not give, but 
merely to prevent him from giving the evidence 
therein specified, unless he does give such notice. 
He may not, of course, go into irrelevant 
matters (%). Thus he cannot be permitted to 
show that the plaintiff has not contradicted or 
complained of previous publications by some other 

(w) Law of Libel Amendment Act, 1888 (51 & 52 Vict. 
c. 64), s. 6, see Note 2, p. 158, infra. 

(x) Darby v. Ouseley (1856), 25 L. J. Ex. 227 ; 1 H. & N. 1. 



156 THE LAW OF LIBEL AND SLANDER. 

person of the same libel (y). And where no jus- 
tification has been pleaded, he may not give 
evidence which tends to prove that the libel is in 
fact true(^). Thus, where the plaintiff brought 
an action for slander, alleging that the defendant 
had accused him of having committed perjury, 
and the defendant paid 40s. into Court and apolo- 
gised and then proposed to give evidence under 
i Ord. XXXVI. r. 37 to show that the words were 
in fact true, Vaughan Williams, J., held that 
such evidence was inadmissible (a). The defen- 
dant may, however, always give evidence to 
prove that he was not acting maliciously but in 
good faith. Thus, in Harle v. Catherall and 
others (b), where the defendant, an editor, declined 
to discover the name of the writer of the libel, 
but threw open his columns to the plaintiff, who 
wrote a number of letters in explanation and 
contradiction of the charge which the defendant 
inserted, it was held that the defendant was 
entitled to prove these facts in mitigation of 
damages. So, too, in Smith v. Scott (c), where 

(y) Per Maule, J., in Ingram v. Lawson (1840), 9 C. & P. 
333 ; and Pankhurst v. Hamilton (1886), 2 Times L. E. 682. 

(z) Smith v. Richardson (1737), Willes, 20; Underwood v. 
Parks (1744), 2 Strange, 1200 ; Speck v. Phillips (1839), 5 M. 
& W. 279 ; 8 L. J. Ex. 277. 

(a) Penny v. Stubbs, unreported, tried in the Q. B. D., 
Feb. 19th, 1892. 

(b) (1866), 14 L. T. 801. 

(c) (1847), 2 0. & K. 580. See also Charlton v. Watton 
(1834), 6 0. & P. 385 ; Pearson v. Lemaitre (1843), 12 L. J. 
Q. B. 253 ; 7 J. P. 336. 
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the libel was contained in an inaccurate report of 
proceedings in a court of justice, evidence was 
admitted to show that the inaccuracy was caused 
by accident, and was not intentional on the part 
of the defendant. 

That some other newspaper or individual has 
previously published the same charges against the 
plaintiff and has not been sued is no defence, nor 
is it even admissible as evidence in mitigation of 
damages (d). If, however, the defamatory state- 
ment appears on the face of it to be copied from 
a certain newspaper or communicated by a par- 
ticular individual, the defendant may prove in 
mitigation of damages that a paragraph to the 
same effect did appear in that newspaper, or that 
the statement complained of was in fact commu- 
nicated to him by such person (e). And it would 
seem that general evidence of bad reputation is 
admissible in mitigation of damages (/), although 
evidence of rumours to the same effect as the libel 
complained of is inadmissible (g). If however the 
defendant can prove that in copying the libel from 
another newspaper, or (semble) in repeating the 

(d) Saunders v. Mills (1829), 6 Bing. 213 ; 3 M. & P. 520 ; 
Talbutt v. Clark and another (1840), 2 M. & Eob. 312 ; Tucker 
v. Lawson (1886), 2 Times L. E. 593. 

(e) Buncombe v. Daniell (1837), 8C. & P. 222 ; 2 Jur. 32 ; 
1 W. W. & H. 101 ; per Wightman, J., in Davis v. Cutbush 
(1859), 1F.&F. 487. 

(/) Scott v. Sampson (1882), 8 Q. B. D. 491 ; 51 L. J. Q. B. 
380; 46 L. T. 412; Woodv. Durham (1888), 21 Q. B. D. 501; 
57 L. J. Q. B. 547 ; 57 L. T. 770. 

(g) Scott v. Sampson, supra. 
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slander, he omitted certain- parts which referred in 
very adverse terms to the plaintiff, the fact that he 
did so is admissible as evidence to prove absence of 
malice, and this necessitates the admission in evi- 
dence of the original libel (g). And defendant can 
prove in mitigation of damages that plaintiff had, 
prior to the publication of the libel complained of, 
libelled or slandered the defendant, provided that 
he can also prove that this provoked him to re- 
taliate by publishing the libel sued for (^), but not 
otherwise (i). 

Note 2. — The third of the above provisions, 
which was introduced by the Law of Libel Amend- 
ment Act, 1888, is very valuable to newspaper 
proprietors. For example, if prior to that Act a 
country newspaper had copied a libellous article 
from a London newspaper, evidence could not be 
given that the plaintiff had already recovered 
damages against the London paper for the same 
article (k). It will be observed that the provision 
is confined to libels appearing in a newspaper as 
defined by the Act, so that it has no application 
to any libel. which appears elsewhere, e.g., in a 
monthly periodical or book (I). 

(g) Creevey v. Carr (1835), 7 C. & P. 64. 

(h) Wakley v. Johnson (1826), Ey. & M. 422 ; Tarpley v. 
Blabey (1835-36), 2 Bing. N. C. 437 ; 7 C. & P. 395 ; Watts v. 
Fraser and another (1837), 7 A. & E. 223 ; 7 C. & P. 369. 

(0 May v. Brown (1824), 3 B. & C. 113 ; 4 D. & E. 670. 

(k) Hunt v. Algar and others (1833), 6 0. & P. 245. 

(/) See p. 98, supra. 



CONSOLIDATION OF ACTIONS. 159 

Art; 45. — Consolidation of actions. 

It shall be competent for a judge or the Court, upon 
an application by or on behalf of two or more defen- 
dants in actions in respect to the same, or substantially 
the same, libel, brought by one and the same person, to 
make an order for the * consolidation of such actions, so 
that they shall be tried together; and after such order 
has been made, and before the trial of the said actions, 
the defendants in any new actions instituted in respect 
to the same, or substantially the same, libel, shall also 
be entitled to be joined in a common action upon a joint 
application being made by such new defendants and the 
defendants in the actions already consolidated (m). 

Note. — This is a most valuable provision to 
newspaper proprietors, and is aimed at preventing 
the repetition of such cases as Tucker v. Lawson {n) 
and Colledge v. Pike{o), where a series of actions 
were brought against different newspapers for 
the same libel which they had all copied, and 
heavy damages recovered against each. Prior to 
the Law of Libel Amendment Act, 1888, it was 
held (p) that in such a case, inasmuch as there 
were distinct and separate publications, and con- 
sequently the liabilities of the various defendants 
were different, there could be no consolidation 
of the actions, and the only relief which the 
defendants could obtain was in regard to costs, 

(m) 51 & 52 Vict. c. 64, s. 5. 

(n) (1886), 2 Times L. E. 593. 

(o) (1886), 56 L. T. 124. 

(p) In Colledge v. Pike (1886), 56 L. r J\ 124. 
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and this was effected by obtaining a stay of all 
the actions except one. Each defendant was 
then liable for whatever damages the plaintiff 
recovered in that action, and by this means a 
plaintiff could recover enormous damages for 
what was really the same libel. By this Act, 
however, such a course is rendered impossible, 
as the actions may be consolidated ; and, as 
will be seen by the next Article, the jury can 
now apportion the amount of damages between 
the defendants. The Court will make an order 
for consolidation where the application appears 
to be reasonable, even though the defences raised 
are different (q). 



Art. 46. — Assessment of damages in a consoli- 
dated action. 

In a consolidated action, the jury shall assess the 
whole amount of damages {if any) in one sum, but a 
separate verdict shall be taken for or against each 
defendant in the same way as if the actions consolidated 
had been tried separately ; and if the jury shall have 
found a verdict against the defendant or defendants in 
more than one of the actions so consolidated, they shall 
proceed to apportion the amount of damages which 
they shall have so found between and against the said 

(q) Eddison v. Dalziel (1893), 9 Times L. E. 334. 
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last-mentioned defendants ; and the judge at the trial, 
if he awards to the plaintiff the costs of the action, 
shall thereupon make such order as he shall deem 
just{r) for the apportionment of such costs between 
and against such defendants (s). 

Note. — This enables a jury, after assessing the 
damages suffered by the plaintiff in a consolidated 
action (see preceding Article), i.e., the amount 
recoverable in all the actions, to go further, and 
apportion the amount of damages recoverable 
against each defendant. Without this provision, 
Bach defendant would of course be liable for all 
the damage, as indeed he still is in any action 
not coming within the meaning of a consolidated 
action under this and the preceding Article, i.e., 
under sect. 5 of the Law of Libel Amendment 
Act, 1888. 



Art. 47. — Injunctions. 

The Court has jurisdiction in an action of libel or 
slander to restrain by injunction either before or at the 
trial any further publication of such libel or slander (t), 

(r) See Hopley v. Williams (1889), 6 Times L. E. 3; 53 
J. P. 822. 

(*) 51 & 52 Vict. c. 64, s. 5. 

\t) Saxby v. Easterbrook (1878), 3 C. P. D. 339 ; 27 W. E. 
188 ; Thorley's Cattle Food Co. v. Massam (1880), 14 Ch. D. 
781 (0. A.) ; 42 L. T. 851 ; Kerr v. Gandy (1886), 3 Times L. 
E. 75 ; Hayward v. Hayward and Sons (1886), 34 Ch. D. 198. 

f. M 



162 THE LAW OF LIBEL AND SLANDER. 

but before the trial such jurisdiction will be exercised 
with great caution(u). 

Note. — In order to obtain an interim injunc- 
tion, the plaintiff must prove that the words com- 
plained of are untrue (#), and that therefore any 
subsequent publication by the defendant would 
be mal& fide (a;); and further, there must be "such 
immediate and pressing injury to person or pro- 
perty threatened by the defendant's proceedings 
as to make it desirable . . . that (the Court) should 
interfere "(y). Where, however, the words com- 
plained of affect the plaintiff in the way of his 
business, it seems that such injury will be pre- 
sumed (z). 

There have lately been several important cases 
on this branch of the law, and the Court of 
Appeal has recently stated that such an injunc- 
tion will only be granted "in the clearest cases 

(w) Quartz Hill Gold Mining Co. v. Beall (1882), 20 Ch. D. 
501 (0. A.);Bonnardy. Ferryman, (1891) 2 Ch. 269 (0. A.). 
. (v) Burnett v. Tak (1882), 45 L. T. 743. 

(x) Halsey v. Brotherhood (1881), 19 Ch. D. 386 (0. A.); 
51 L. J. Ch. 233; 45 L. T. 640; Anderson v. Liebig 9 s Extract 
of Meat Co., Limited (1882), 45 L. T. 757 ; Hill v. Hart-Davies 
(1882), 21 Ch. D. 798 ; 51 L. J. Ch. 845 ; 47 L. T. 82 ; SocieU 
Anonyme des Manufactures de G laces v. Tilghman's Patent 
Sand Blast Co. (1883), 25 Ch. D. 1 (C. A.) ; 53 L. J. Ch. 1 ; 
49 L. T. 451. 

(y) Per North, J., cited wi£h approval by the Court of 
Appeal in Salomons v. Knight, (1891) 2 Ch. at p. 297. 

(z) Thomas v. Williams (1880), 14 Ch. D. 864 ; 49 L. J. Ch. 
605; 43 L. T. 91 ; Lee v. Gibbings, (1892) 93 L. T. 335; 36 
Sol. J. 713. 
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where any jury would say that the matter com- 
plained of was libellous, and where, if the jury 
did not so find, the Court would set aside the 
verdict as unreasonable " (a) . 

Thus, in Collar d v. Marshall (#), an interlocutory 
injunction was granted to restrain the defendant, 
who was the secretary of a trade union, from pub- 
lishing a placard stating that there was a strike 
now on at the plaintiff's works ; that the sweating 
system was practised, and the polishing badly 
done there ; these statements being held to be 
untrue, and the defendant not suggesting that he 
could produce further evidence in support of 
theni(e). No such injunction will be granted 
when the defendant swears that he will be able 
to justify the libel, and the Court is not satisfied 
that he may not be able to do so(c?), or where the 
words complained of are primS, facie privileged (e\ 
or may be fair and bon& fide comment on a matter 
of public interest (/). 

(a) Per Lord Esher, M. R., in Coulson v. Coulson (1887), 3 
Times L. R. 846, approved and adopted by the Court in 
Bonnard v. Perryman, (1891) 2 Ch. at p. 284. See also Liver- 
pool Household Stores Association v. Smith (1887), 37 Ch. D. 
170. 

(b) (1892) 1 Ch. 571. 

(c) See also Pink v. Federation of Trades and Labour Unions, 
(1892) 93 L. T. 335. 

(d) Bonnard v. Perryman, (1891) 2 Ch. 269; Collard v. 
Marshall, (1892) 1 Ch. 571. 

{e) Quartz Hill Gold Mining Co. v. Beall (1882), 20 Ch. D. 
501 (C. A.) ; 51 L. J. Ch. 874; 46 L. T. 746. 

(f) Armstrong and others v. Armit and others (1886), 2 
Times, L. R. 887. 

m2 
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The judgment of Kekewich, J., in the recent 
case of Lee v. Gibbings (g\ certainly suggests what 
the head-note to the report states, that with the 
exception of a trade libel the Court will not grant 
an injunction to restrain the publication of a libel 
before the case has been submitted to a jury. It 
is, however, submitted that this is not in accord- 
ance with the principles laid down by the Court 
of Appeal in Bonnard v. Perryman, supra, and 
that even if the libel be not a trade libel, the 
Court will grant an injunction if the words are 
clearly libellous, and the plaintiff can prove to the 
satisfaction of the Court that the words are untrue, 
and, unless at once restrained, will cause immediate 
injury to the plaintiff or his property. 

The Court has also a general jurisdiction to 
restrain by injunction the publication of any 
matter which tends to prejudice the administra- 
tion of justice, provided that application for such 
relief is made without delay. Thus the publica- 
tion of any comments on a pending trial will 
be restrained (A), and this whether such comments 
amount to a libel (t) or not (/ ), both being equally 
a contempt of Court. 

{g) (1892) 57 L. T. N. S. 263. 

(h) See pp. 77, 78, supra, and cases cited p. 77, note (m). 

(•) Coleman v. West Hartlepool Rail. Co. (1860), 8 W. E. 
734 ; 2 L. T. 766; Bowden and another v. Russell (1877), 46 
L. J. Ch. 414 ; 36 L. T. 177; Kitcat v. Sharp (1883), 52 L. J. 
Ch. 134; 48 L. T. 64. 

(j) Mackett v. Commissioners of Heme Bay (1876), 24 W. 
E. 845. 



COSTS. 165 

Art. 48. — Costs. 

If the action is tried without a jury the costs are in 
the discretion of the judge, and if he makes no order 
each party must pay his own costs. If the action is 
tried with a jury, the costs follow the event, unless for 
good cause shown the judge otherwise orders (k). 

Note. — In actions for libel or slander either 
party is entitled as of right to have the case tried 
with a jury (&), and this is almost the invariable 
practice. Generally speaking, therefore, if the 
plaintiff recovers any damages at all he gets his 
costs, unless the judge for good cause deprive 
him of them. "No general rule can be laid 
down" as to what constitutes good cause, "but the 
conduct of the parties in each case and the facts 
of each case must be looked at"(/). " The facts 
must show the existence of something, having 
regard either to the conduct of the parties or to 
the facts of the case, which makes it more just 
that an exceptional order should be made than 
that the case should be left to the ordinary course 
of taxation" (m). "The smallness of the damages 
awarded does not of itself constitute 'good cause,' 
although it is always a matter to be considered in 
deciding whether or not good cause exists "(w). 

(k) Eules of the Supreme Court, 1883, Ord. LXV\ r. 1. 

(I) Per Lord Esher, M. E., in Woody. Cox (1889), 5 Times 
L. E. at p. 274. 

(m) Ibid, in Jones v. Curling (1884), 13 Q. B. D. at p. 268. 
See also Hughes v. Merrett (1886), 17 Q. B. D. 273. 

(n) Ibid, in O Connor v. The Star Newspaper Co. (1893), 9 
Times L. E. at p. 234. See also per Smith, L. J., ibid, at 
p. 235. 
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Art. 49. — New trial. 

The Court wiU grant a new trial on the ground of 
misdirection or improper admission or rejection of 
evidence, or if it be proved to their satisfaction that the 
jury have not exercised a reasonable discretion (n). 

Note. — The Court will not, however, grant a 
new trial "on the ground of misdirection, or of 
the improper admission or rejection of evidence, 
or because the verdict of the jury was not taken 
upon a question which the judge at the trial was 
not asked to leave to them, unless in the opinion 
of the Court to which the application is made some 
substantial wrong or miscarriage has been thereby 
occasioned in the trial, and if it appear to such 
Court that such wrong or miscarriage affects parts 
only of the matter in controversy or some or one 
only of the parties, the Court may give final judg- 
ment as to part thereof, or some or one only of 
the parties, and direct a new trial as to the other 
part only or as to the other party or parties " (0). 

A new trial has been granted in an action for 
libel on the ground that at the trial, although the 
libel was admitted on the pleadings, the judge 
directed the jury that it was for them to say 
whether the words complained of were a libel or 
not, and also that he was wrong in admitting evi- 
dence for the defendants of facts not referred to 
in their particulars in mitigation of damages and 

(n) Phillips v. L. $ S. W. Rail Co. (1879), 5 Q. B. D. 78 ; 
49 L. J. Q. B. 833. 

(o) Eules of the Supreme Court, 1883, Ord. XXXIX. r. 36. 
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in rejecting rebutting evidence tendered on the 
plaintiffs' behalf (p). And in another case, where 
privilege was pleaded, it was held to be a mis- 
direction by the learned judge to tell the jury 
that the question of privilege depended upon their 
finding whether the defendant did or did not 
believe his statement to be true, inasmuch as the 
onus is on the plaintiff to show malice, not upon 
the defendant to negative its existence (q). 

It will be found that the different grounds on 
which the Court has set aside the verdict of a jury 
are reducible to the principle set out in the last 
part of the above Article. In order to obtain a 
new trial it must be conclusively proved that the 
jury have not exercised any reasonable discretion 
at all (r). Thus, in one case, where the Court was 
asked to set aside the verdict on the ground that 
the damages given by the jury were excessive, 
Lord Esher said, " If . . . . the Court thinks that, 
having regard to all the circumstances of the case, 
the damages are so excessive that no twelve men 
could reasonably have given them, then they 
ought to interfere in the verdict." It is not suffi- 
cient that the Court itself would have come to a 
different conclusion, for estimates and opinions 
may differ widely. " Judges have no right to 



(p) Maclaren and Sons y. Davis and another (1890), 6 Times 
L. E. 372. 

(?) Clark v. Molyneux (1877), 3 Q. B. D. 237; 47 L. J. 
Q. B. 230; Jenoure v. Delmege, (1891) App. Oas. 73. 

(r) Metropolitan Rail. Co. v. Wright (1886), 11 App. Oas. 
152. 
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overrule the verdict of a jury as to the amount 
of damages merely because they take a different 
view and think that if they had been the jury 
they would have given more or would have given 
less " (s). 

The Court has power to refuse an application 
for a new trial merely on the ground that the 
damages are excessive, upon the plaintiff then and 
there consenting to the damages being reduced to 
such an amount as the Court would consider not 
excessive had they been given by the jury* 
Under these circumstances the defendant has no 
voice in the matter (t). 

(s) Per James, L. J., in Phillips v. L. Sf S. W. Rail. Co. 
(1879), 5 Q. B. D. at p. 85. 

(t) Belt v. Lawes (1884), 12 Q. B. D. 356. 
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Part II.— OF CRIMINAL PROCEEDINGS. 



Art. 1. — Libel a crime. 

The publication of a libel is a misdemeanor punish- 
able by fine and imprisonment {a), for which proceedings 
may {subject to Art. 4, infra) be taken by way of 
indictment or information. 

Note 1. — Libel as the subject of criminal pro- 
ceedings is either (1) defamatory, or (2) blas- 
phemous, seditious, or obscene. Whatever amounts 
to a libel in a civil action (see p. 3, supra) will 
be held a defamatory libel on a criminal trial. 
Further it is a defamatory libel and a crime, 
though not actionable (i), to write and publish 
words injurious to the reputation of any deceased 
person (c), or of any collection of individuals, 

(a) See 6 & 7 Vict. o. 96, ss. 4, 5, p. 230, infra. 

(b) Owing to there being no proper plaintiff. Rex v. Darby 
(1687), 3 Mod. 139. 

(c) Rex v. Topham (1791), 4 T. E. 126 ; per contra Reg. v. 
JEnsor (1887), 3 Times L. E. 366. The dicta in Reg. v. 
Ldbouchere (Vallombrosa' s case) (1884), 12 Q. B. D. 320, only 
affect the remedy by way of information. 
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* 

without referring to any individual in parti- 
cular^), provided that in each case such words 
tend to provoke a breach of the peace. Thus, it 
has been held a libel in criminal law to write and 
publish of " certain Jews lately arrived from 
Portugal and living near Broad Street," that they 
had murdered a Jewish woman and her child, 
because the child was begotten by a Christian, in 
consequence of which publication, as sworn to on 
the affidavits, many Jews in various parts of the 
city had been threatened with death, and had been 
maltreated (e). Similarly, it was held that criminal 
proceedings would lie for imputing that a certain 
nunnery was a brothel of prostitution, although 
no reference was made to any special individual (/), 
and in another case a criminal information was 
granted against the proprietor and publisher of a 
newspaper for publishing observations defamatory 
of the clergy of a particular diocese, though no 
mention was made of any particular clergyman (g\ 
for criminal proceedings will sometimes lie where 
an action will not. So, too, in some cases there 
may be a good defence to an action, on the 
ground that the words complained of are true, 
but this is no answer to criminal proceedings : 
there the defendant must be prepared to go 
further, and prove not only that the words com- 

(d) Rex v. Osborn (1732), W. Kelynge, 230 ; 2 Barnard. 
138, 166; Rex v. Williams (1822). 2 B. & Aid. 595; Rex v. 
Gather cole (1838), 2 Lewin, 0. 0. 237. 
' (e) Rex v. Gathercole, supra. 

(f) Rex v. Osborn, supra. 

(ff) Rex v. Williams, supra. 
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plained of are true, but also that their publication 
is for the public benefit. Moreover, no action 
will lie where the words complained of have been 
communicated only to the plaintiff himself, it 
being necessary, as has already been pointed 
out (A), to prove that the defendant has com- 
municated the words to some third person. But 
in criminal proceedings it is sufficient that the 
libel has been published to the plaintiff himself, 
the foundation of such proceedings being the 
natural tendency of such words to provoke a 
breach of the peace. And this is, of course, the 
foundation of the old maxim, " The greater the 
truth the greater the libel," which only applies to 
criminal proceedings. In a civil action the truth of 
the words complained of is. a complete defence (*). 

As to blasphemous, seditious, and obscene 
libels, see p. 178, infra. 

On the other hand, slander, as such, is never a 
crime, though the words complained of may come 
within the criminal law as being blasphemous, 
seditious, or obscene (k), or as being a solicitation 
to commit a crime (l\ or a contempt of Court (m). 

Note 2. — The following is a brief outline of 
the different steps to be taken in a prosecution 
for libel, according as the proceedings are by 
way of indictment or information. 

(h) See p. 14, supra. 

(i) See p. 72, supra. 

(k) See p. 178, infra. 

(I) E. v. Higgins (1801), 2 East, 5. 

(m) Archbold's Criminal Evidence, 20th ed., p. 954. 
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I. Where the proceedings are by way of indict- 
ment. Generally speaking the first step taken 
by the prosecutor is to charge the defendant 
before a stipendiary magistrate or two justices of 
he peace, but whenever the libel has been pub- 
lished in a newspaper, and it is desired to prose- 
cute the proprietor publisher editor or other 
person responsible for such publication, the 
prosecutor must first obtain the leave of a judge 
at chambers under sect. 8 of the Law of Libel 
Amendment Act(w). 

On a charge of libel before justices, the de- 
fendant usually appears in answer to a summons ; 
but if he does not do so the Court may, if satisfied 
that the summons has been duly served upon him, 
proceed to hear the case although he is not pre- 
sent, or — the course generally adopted in practice 
— issue a warrant for his apprehension, under 
11 & 12 Vict. c. 42, s.l. At common law, upon 
the hearing there are only two questions for the 
consideration of the Court — "first, whether the 
matter complained of was libellous, and secondly, 
whether the publication of it was brought home 
to the accused "(ft). After hearing the com- 
plainant's case the Court will inquire of the 
accused whether he wishes to call any wit- 
nesses (0), and evidence on his behalf will then be 
admissible to prove that the words complained of 

(m) See Art. 4, infra, p. 182, and note thereto. 
(n) Per Cockburn, C. J., in Reg. y. Carden (1879), 5 Q. B. D. 
6, 7; 49 L. J. M. C. 1 5 41 L. T. 504. 
(o) 30 & 31 Vict. c. 35, s. 3. 
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are no libel (p); that they do not relate to the 
complainant (q) ; that they were not published by 
the accused (r); that their publication is abso- 
lutely privileged (s) ; or a fair and bon& fide com- 
ment on a matter of public interest (t). The 
Court will then either dismiss the case, or, if 
satisfied that there are reasonable grounds for 
doing so, will commit the accused for trial. 

So much, then, for the jurisdiction at common 
law. Next, as to the alterations which have 
been introduced by statute. In the first place, 
by sect. 4 of the Newspaper Libel and Regis- 
tration Act, 1881 (44 & 45 Vict. c. 60), "a 
Court of summary jurisdiction, upon the hearing 
of a charge against a proprietor publisher or 
editor or any person responsible for the publica- 
tion of a newspaper, for a libel published therein, 
may receive evidence as to the publication being 
for the public benefit, and as to the matters 
charged in the libel being true, and as to the 
report being fair and accurate and published 
without malice, and as to any matter which 
under this or any other Act or otherwise might 
be given in evidence by way of defence by the 
person charged on his trial on indictment, and 
the Court, if of opinion after hearing such evi- 
dence that there is a strong or probable presump- 

(p) See pp. 169, 170, supra. 
(q) See pp. 5 — 7, supra. 
(r) See pp. 181, 182, infra. 
(s) See pp. 87, 90 — 102, supra. 
(t) See pp. 78 — 86, supra. 
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tion that the jury on the trial would acquit the 
person charged, may dismiss the case." 

This section effected a great change in the law 
so far as the press were concerned. Its object is 
to enable a magistrate, upon the hearing of a 
charge of libel against any of the persons men- 
tioned, to receive and hear such evidence as 
would be admissible on the trial of an indictment 
for libel, and, if he should be of opinion that at 
the trial the defendant would be acquitted, to 
dismiss the case. " Independently of statute the 
magistrate could not receive evidence of the truth 
of the libel " (u), because that was no defence to 
criminal proceedings. "The question then arises," 
said Cockburn, L. C. J. (w), "whether [sect. 6 of] 
Lord Campbell's Act(#) enables him to do so. 
In my opinion it does not, because the defence 
founded upon the truth of the libel does not 
arise at that stage and cannot be put forward 
before the magistrate. Suppose the defendant 
had succeeded fully and entirely in showing the 
truth of the libel ; what, then, would have been 
the duty of the magistrate ? He would neverthe- 
less have been bound to send the case for trial, 
because by the statute the truth of the libel does 
not constitute a defence until the statutory con- 
ditions are complied with, and they cannot be 
complied with at that stage of the inquiry "(w). 

It is clear, then, that the only cases in which a 



(w) In Reg. v. Car den (1879), 5 Q. B. D. at pp. 6, 7. 
(a?) See pp. 230, 231, infra. 
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magistrate can receive evidence of the truth of the 
libel are, (1) where the defendant is charged under 
sect. 4 of Lord Campbell's Act with maliciously r 
publishing a defamatory libel, knowing the same to 
be false (2) ; and (2) by virtue of sect. 4 of the 
Newspaper Libel and Registration Act, 1881, 
upon the hearing of a charge against a proprietor 
publisher editor or any person responsible for 
the publication of a newspaper, for a libel pub- 
lished therein. It must be remembered that the 
latter section is, however, limited in its applica- 
tion, owing to the special meaning to be attached 
to the term " newspaper " (a). 

If there be a committal, the accused will be re- 
leased on reasonable bail. If, on the other hand, 
the case be dismissed, then, inasmuch as by sect. 6 
of the Newspaper Libel and Registration Act, 1881, 
every libel is to be deemed an offence within the 
Vexatious Indictments Act, 1859 (22 & 23 Vict. 
c. 17), the Court may be " required to take the 
recognizance of the prosecutor to prosecute the 
charge .... and to transmit such recognizance 
.... and depositions to the Court in which 
such indictment ought to be preferred." 

Lastly, we may notice that by sect. 5 of the 
Newspaper Libel and Registration Act, 1881 (b), 
where the party charged is the proprietor pub- 
lisher editor or any person responsible for the 

(z) Ex parte Ellis en, not reported, approved by Lush, J., in 
Reg. v. Carden (1879), 5 Q. B. D. 11, 13. 
(o) See p. 98, supra, 
(b) 44 & 45 Vict. c. 60. 
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publication of the/newspaper in which the libel 
has, appeared, he may, after he is shown to 
have been guilty, and if the Court thinks the 
libel trivial, elect to be summarily dealt with 
— in which case the Court may summarily convict 
him, and adjudge him to pay a fine not exceeding 
50/. It is difficult, however, to see the practical 
utility of the above provision, for it is only 
applicable when the Court of summary jurisdiction 
"is of opinion .... that the libel was of a 
trivial character," and it is surely most improbable 
that in such a case the judge in chambers would 
make the preliminary order for a criminal prose- 
cution, which must be " first had and obtained" 
under sect. 8 of the Law of Libel Amendment Act, 
1888 (h). 

If the defendant is committed for trial, the 
prosecutor will prefer an indictment before the 
grand jury at the Central Criminal Court or the 
assizes, as the case may be, and will then proceed 
to trial before judge and jury. The prosecution 
must satisfy the jury that the words complained 
of are libellous, that they referred to the prose- 
cutor, and would be so understood by those to 
whom they were published (*), that they were 
published by the defendant (#), and in the county 
which in the venue has been laid. As to the 
defences which may then be set up, see pp. 184, 
185, infra. 

(A) See p. 182, infra. 
(t) Seep. 11, supra, 
(k) See p. 181, infra. 
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II. Where the proceedings are by way of in- 
formation. This remedy will only be granted 
at the suit of persons who are in some public 
office or position, and not at the suit of private 
persons (I). A criminal information may be (a) ex 
officio, i.e., filed by the Attorney - General, — a 
course which is however only adopted in very 
serious and pressing cases of a public nature, and 
of which the latest example was in 1830; or 
(b) filed by the Queen's coroner and attorney by 
" express order of the Queen's Bench Division in 
open Court " (m). In the latter case, counsel for 
the prosecution must, " within a reasonable time 
after the offence complained of," move the Divi- 
sional Court upon affidavits for an order nisi, 
calling upon the defendant to show cause why an 
information should not be filed (n). The rule 
nisi, if granted, is then drawn up and served on 
the defendant, who shows cause. If the rule is 
then made absolute, the prosecutor enters into a 
recognizance of 50/. " effectually to prosecute 
such information, and to abide by and observe 
such orders as the Court shall direct," and then 
proceeds to trial as directed by the Crown Office 
Rules, 1886. The trial itself is similar to the 
trial of an indictment. 

(I) Reg. v. Labouchere (Vallambrosa* s case) (1884), 12 
Q. B. D. 320 ; Ex parte Littleton (1888), 52 J. P. 264. 

(m) 4 Will. & Mary, c. 18, s. 1 ; Crown Office Eules, 1886, 
r. 46. 

(») Crown Office Eules, 1886, r. 48. 
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Art. 2. — Blasphemous, seditious, and obscene 

words, &c. 

The publication (o) of blasphemous (p), seditious (q), 
or obscene (r) matter, whether in writing, printing, or 
by word of mouth, is a misdemeanour, punishable by 
fine and imprisonment, for which proceedings may be 
taken either by way of information or indictment. 

Note 1. — It is difficult to precisely define the 
meaning of the word blasphemous, but it would seem 
that to come within that meaning the matter must 
relate to the Deity, any Person of the Trinity, 
the Bible, the Book of Common Prayer, or Chris- 
tianity in general (p), and the publication must be 
made with intent to wound the feelings of believers, 
or to lead astray the uneducated. This particular 
intent is the gist of the offence, and is usually 
inferred from the intemperate and scurrilous tone 
adopted by the defendant. In the absence of 
such an intent there is no blasphemy. In the 
words of Best, C. J., " every man may fearlessly 

(o) As to what constitutes publication, see pp. 181, 182, 
infra. 

(p) Bex v. Williams (1797), 26 How. St. Tr. 656; Bex v. 
Carlile (1819), 3 B. & Aid. 161 ; 1 Edw. 6, c. 1, s. 1 ; 2 & 3 
Edw. 6, c. 1, ss. 2, 3; 1 Eliz. c. 2, ss. 2, 3; 13 Eliz. c. 12, 
s. 2 ; 14 Car. 2, c. 4, s. 1 ; 9 Will. 3, c. 35 ; 53 Geo. 3, c. 160. 

(q) 60 Geo. 3 & 1 Geo. 4, c. 8, s. 1. 

(r) Bex v. John Wilkes (1770), 4 Burr. 2527; 2 Wils. 151; 
Beg.v. Carlile (1845), 1 Cox, C. 0. 229 ; Beg. v. Hicklin (1868), 
L. E. 3 Q. B. 360 ; 37 L. J. M. C. 89 ; 18 L. T. 398, 
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advance any new doctrines, provided he does 
so with proper respect to the religion and govern- 
ment of the country "(s); or, as Erskine, J., put 
it in a later case, " by the law of this country, 
every man has a right to express his sentiments 
in decent language" (t); and finally, to quote the 
latest expression of judicial opinion on the sub- 
ject, that of the present Lord Chief Justice in 
Reg. v. Ramsay and Foote(u\ "if the decencies of 
controversy are observed, even the fundamentals 
of religion may be attacked without a person 
being guilty of blasphemous libel." 

Note 2. — For words to be seditious they must 
be published with intent " to bring into hatred 
or contempt or to excite disaffection against 
the person of her Majesty, her heirs or successors, 
or the government and constitution of the United 
Kingdom as by law established, or either House of 
Parliament, or the administration of justice, or to 
excite her Majesty's subjects to attempt, otherwise 
than by lawful means, the alteration of any matter 
in Church or State by law established, or to raise 
discontent or disaffection amongst her Majesty's 
subjects, or to promote feelings of ill-will and 
hostility between different classes of such sub- 
jects" (#). 

(s) Rex v. Burdett (1820), 4 B. & Aid. 314. 

(0 Reg. v. Adams (1842), Trial of Holyoake, London, 1842. 

(w) (1883), 48 L. T. 379; 1 0. & E. 146; 15 Oox, 0. 0. 
231. 

(x) Stephen's Digest of the Criminal Law, 4th ed. Art. 93. 
See 60 Geo. 3 & 1 Geo. 4, c. 8, s. 1, at pp. 223, 224, infra. 

n2 
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Note 3. — As to what constitutes "obscene" 
matter, according to Cockbum, L. C. J., in Reg. 
v. HicMin (z), "the test of obscenity is this, whether 
the tendency of the matter charged as obscenity 
is to deprave and corrupt those whose minds are 
open to such immoral influences and into whose 
hands a publication of this sort may fall." The 
question what circumstances will be sufficient to 
justify the publication of obscene matter is a 
difficult one. Sir James Stephen, in his Digest 
of the Criminal Law (a), has dealt with it at length, 
and comes to the conclusion that " a person is 
justified in publishing obscene books, papers, 
writings, prints, pictures, drawings, or other 
representations, if their publication is for the 
public good, as being necessary or advantageous 
to religion or morality, to the administration of 
justice, the pursuit of science, literature or art, or 
other objects of general interest ; but the justifi- 
cation ceases if the publication is made in such a 
manner, to such an extent, or under such circum- 
stances, as to exceed what the public good requires 
in regard to the particular matter published." 

As to the power of a stipendiary magistrate or 
two justices of the peace to suppress and destroy 
obscene publications, see 20 & 21 Vict. c. 83, in 
Appendix B., p. 235, infra. 

As to summary conviction for affixing to any 
wall, fence, hoarding, &c, or publishing any 

(2) (1868), L. E. 3 Q. B. 360; 37 L. J. M. 0. 89; 18 L. T. 
398. 

(a) 4th ed. Art. 172, and Note v. 
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picture, or printed or written matter, which is of 
an indecent or obscene nature, see the Indecent 
Advertisements Act, 1889, 52 & 53 Vict. c. 18, 
set out in Appendix B., p. 247, infra. 

Note 4. —It should be noticed that a defendant 
is not allowed to set up as a defence upon the 
trial of an indictment or information for the pub- 
lication of a blasphemous, seditious, or obscene libel 
that such words are true, and that it is for the 
public benefit that they should be published (J). 



Art. 3. — Publication. 

In criminal cases it is not absolutely necessary that 
there should be publication, i.e., a communication by 
the defendant of the words complained of to some third 
party- — it is sufficient if the words complained of be 
communicated by the defendant to the prosecutor him- 
self provided that their natural tendency is to provoke 
the prosecutor, and excite him to commit a breach of 
the peace (c). 

(b) Cooke v. Hughes (1824), Ey. & M. 115 ; Reg, v. Duffy 
(1870), 9 Ir. L. E. 329; 2 Cox, C. 0. 45; Ex parte O'Brien 
(1883), 12 L. E. Ir. 29; 15 Cox, 0. 0. 180. 

(c) Rex v. Garret, Hicks' case (1618), Hob. 215 ; Poph. 139; 
Rex v. Wegener (1817), 2 Stark. 245 ; Reg. v. Brooke (1856), 
7 Cox, 0. C. 251. ' 
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Note. — It must also be remembered that in 
criminal cases the question of publication is 
entirely a question for the jury (d) ; not, as in 
civil cases (e), partly for the judge and partly for 
the jury. With the exception of this difference, 
and that pointed out above, the law of publica- 
tion in criminal libel is the same as that in civil 
cases (d). Not only the person who originally 
composed the libel, but every one who prints, 
sells, gives away; or exposes a copy of it is guilty 
of publication at law, and is liable to be prose- 
cuted (/). 



Art. 4. — No prosecution for newspaper libel 
except by leave of judge. 

« 

No criminal prosecution shall be commenced against 
any proprietor, publisher, editor, or any person respon- 
sible for the publication of a newspaper (g), for any 
libel published therein without the order of a judge at 
chambers being first had and obtained. Such applica- 



(d) See p. 189, infra. 

(e) See p. 18, supra. 

(f) See per Lord Mansfield, in Rex v. Almon (1770), 20 
How. St. Tr., at p. 851 ; per Bayley, J., in Rex v. Carlile 
(1819), 3 B. & Aid., at p. 319 ; per Best, J., in Rex v. Burdett 
(1820), 4 B. & Aid., at p. 126. 

(g) As to meaning of " newspaper," see p. 98, supra. 
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tion shall be made on notice to the person accused, 
who shall have an opportunity of being heard against 

it(h). 

* 

Note. — This provision replaced sect. 3. of the 
Newspaper Libel and Registration Act, 1881, 
which required the fiat of the Director of Public 
Prosecutions before any such criminal prosecu- 
tion could be commenced. The repealed section 
really afforded little protection to the proprietor 
or editor of a newspaper, for, as Lord Coleridge 
pointed out in the House of Lords, the Director 
of Public Prosecutions frequently issued his fiat 
for the institution of criminal proceedings for 
libels in newspapers when he ought to have 
refused it. The judge in chambers will make 
no order under this section unless he is satisfied 
that the case is one which will not be met 
by a civil action, and there is no appeal from 
his decision whether he grant or refuse the 
order (i). 

Having regard to the construction placed by 
the Court upon the 3rd section (now repealed) of 
the Act of 1881, it would seem that the above 
provision has no application to any criminal in- 
formation^). Moreover, its advantages are limited 
to "the proprietor, publisher, editor, or any 

(A) 51 & 52 Vict. c. 64, s. 8. 

(t) Ex parte Pulbrook, (1892) 1 Q. B. 86. 

(J) Reg. v. Yates (1883), 11 Q. B. D. 750 ; 52 L. J. Q. B. 
778 ; Yates v. The Queen (1885), 14 Q. B. D. 648 (0. A.) ; 54 
L. J. Q. B. 258 ; 52 L. T. 305. 
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person responsible for the publication of a news- 
paper," as to which several points are noticeable. 
In the first place it affords no protection to the 
actual composer, or author of the libel, to the 
reporter, or the writer of any article, even 
though attached to the staff of the newspaper, or 
to the compositor, or the office boy, all of whom 
are liable to be prosecuted at common law. It is 
doubtful whether it includes the printer under the 
phrase "person responsible for the publication." 
The Act of 1888, unlike that of 1881, contains no 
definition of proprietor, so that it is difficult to 
say precisely what construction the Court will 
put upon the term. It would seem unlikely, in 
the absence of any express clause to that effect, 
that the wide meaning given to it in the Act of 
1881 will be held applicable. Further, it will be 
noticed that the section is confined to newspapers 
as defined by the Act of 1888 (#), i.e., as defined 
by sect. 1 of the Act of 1881. Therefore it has 
no application to books or periodicals not coming 
within that definition, q. v., p. 98, supra. 



Art. 5. — Defences. 

The defences to criminal proceedings for libel are — 
1. That the words complained of are true, and that 
it was for the public benefit that they should be pub- 
lished (I). 

(k) 51 & 52 Vict. c. 64, s. 1. 

(/) 6 & 7 Vict. c. 96, s. 6. Art. 6, p. 186, infra. 
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2. That the publication of the words complained of 
is privileged (m). 

3. That the words complained of are a fair and 
bona fide comment on a matter of public interest (n). 

4. That the publication was made without the 
authority or knowledge of the defendant, and did not 
arise from want of due care or caution on his part (o). 

Note. — Of the above defences those numbered 
2 and 3 have already been fully dealt with in 
treating of the defences to an action ( p). Whether 
the defence be that the words complained of were 
published on a privileged occasion (q), or were a 
fair and bon& fide comment on a matter of public 
interest (r), the law is precisely the same in civil 
and criminal proceedings. And here again, as was 
observed in treating of the defences to an action, 
it may be said that it is also a defence that the 
words complained of are not libellous ($), or do 
not relate to the prosecutor (t), or that there has 
been no publication (u) ; but in all these cases the 
onus of proving the contrary is on the prosecutor, 
and if he does not do so, he fails to make out 
even a prim& facie case. 

(m) See Note, and pp. 86 — 88, supra. 

(») See Note, and pp. 78 — 86, supra. 

(o) 6 & 7 Vict. c. 96, s. 7. Art. 7, p. 187, infra. 

(p) See pp. 78 — 88, supra. 

(q) See pp. 86 — 88, supra. 

(r) See pp. 78 — 86, supra. 

(s) See pp. 3 — 10, supra. 

(t) See pp. 5 — 7, supra. 

(w) See pp. 181, 182, supra. 
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Art. 6. — Defence under sect. 6 of Lord 
Campbell's Act (6 & 7 Vict. c. 96). 

On the trial of any indictment or information for a 
libel, it is a good defence to prove that the words com- 
plained of are true, and that it was for the public 
benefit that they should be published (z). 

Note. — It has already been pointed out that the 
truth of the words complained of affords a good 
defence to an action for libel (z) ; but this is not so 
in the case of criminal proceedings : the defendant 
must be prepared to go further and prove not only 
that the words complained of are true, but also 
that it was for the public benefit that they should 
be published. If he can satisfy a jury on both 
these points, he will be entitled to a verdict of not 
guilty by virtue of sect. 6 of Lord Campbell's 
Act (y). The defendant must prove the truth of 
the words complained of with the same exactness 
as is required of him in a civil action (z). It is 
provided by the section cited that this defence will 
not be available unless it be specially pleaded. 
Moreover, it has no application to blasphemous, 
seditious, or obscene words (a). 

(x) 6 & 7 Vict. c. 96, s. 6, pp. 230, 231, infra. 
(y) 6 & 7 Vict. c. 96. 
(z) See p. 72, supra. 

(a) Ex parte O'Brien (1883), 12 L. E. Ir. 29 ; 15 Oox, 0. 
0. 180. 
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Art. 7. — Employer's criminal liability for libels 

published by his servants. 

Upon the trial of any indictment or information for 
the publication of a libel, it is a good defence to prove 
that such publication was made without the authority, 
consent, or knowledge of the defendant, and that the 
said publication did not arise from want of due care or 
caution on his part (b). 

Note. — This defence, which, it may be noticed, 
extends to every indictment and information for 
libel, owes its existence to sect. 7 of Lord Camp- 
bell's Act, and is peculiar to the criminal law. 
The general rule of law, as we have seen(c), 
is that a principal or master is liable for any 
libel published by his agent or servant, with 
his authority or consent; and this is true not 
only as regards liability to an action, but also as 
regards criminal liability. Moreover, as has been 
pointed out, provided that the agent or servant, 
in publishing such libel, was acting in pursuance 
of general orders, the master is equally liable to 
an action, though he was totally ignorant of the 
fact of publication ; and, prior to Lord Campbell's 
Act, he would have been criminally liable also {d). 

Now, however, in accordance with the above 

(i) 6 & 7 Vict. c. 96, s. 7. 

(c) Pages 57, 58, supra. 

(d) Nutt's case (1727), 1 Barnard. K. B. 306; Fitz. 47; 
Rex v. Dodd (1736), 2 Sees. Cas. 33 ; Rex v. Cuthell (1799), 27 
How. St. Tr. 642; Rex v. Walter (1799), 3 Esp. 21 ; Rex v. 
Gutch and others (1829), Moo. & Mai. 433. 
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provision, the proprietor of a newspaper is not 
criminally liable for a libel which has been inserted 
in it without his knowledge or consent merely 
because he has given the editor a general autho- 
rity to publish what he thinks proper therein (s). 
So, too, the directors of a printing company are 
not criminally liable for a libel contained in a 
paper printed by the servants of the company 
unless they knew of or saw the libel before its 
publication, or gave express instructions for its 
appearance (t). In all such cases, it will be a 
question for the jury whether the publication arose 
from any want of due care and caution on the de- 
fendant's part ; and the fact that the defendant 
has employed an editor for the management of 
a particular department of the newspaper, and has 
entrusted to him the business of deciding what 
articles should be inserted in the paper, is not neces- 
sarily proof of the defendant's having consented 
to the publication of the libel by him (u). This 
defence is available upon the trial of any indict- 
ment or information for the publication of a libel, 
or of blasphemous, seditious, or obscene words (x). 

(s) Reg. v. Holbrook and others (1877), 3 Q. B. D. 35 ; 37 
L. T. 530 ; (1878), 4 Q. B. D. 42 ; 48 L. J. Q. B. 113 ; 39 L. 
T. 536. 

(t) Reg. v. Allison and others (1888), 59 L. T. 933 ; 53 J. 
P. 215. 

(w) Per Cockburn, C. J., and Lush, J. ; Mellor, J., diss., in 
Reg. v. Holbrook, supra. 

(x) Reg. v. Bradlaugh and others (1883), 15 Cox, 0. 0. 217 ; 
Reg. v. Ramsay and Foots (1883), 48 L. T. 734 ; 1 C. & E. 132 ; 
15 Cox, 0. 0.231. 
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Art. 8. — Libel or no libel a question for the 

jury. 

On the trial of every indictment or information the 
jury sworn to try the issue may give a general verdict 
of guilty or not guilty upon the whole matter put in 
issue upon such indictment or information (y). 

Note. — This famous provision was passed, it 
will be remembered, in the reign of George III., 
mainly through the instrumentality of Mr. Fox, 
and is contained in the statute known as Fox's 
Libel Act (32 Geo. 3, c. 60). Prior to this 
provision becoming law it had come to be the 
practice for the judge, and not the jury, to 
decide whether the words complained of were or 
were not a libel, inasmuch as, on proof of publi- 
cation by the defendant of the words complained 
of and of the sense ascribed to them in the 
indictment or information, the judge would, as in 
the famous trial of the Dean of St. Asaph (z), 
direct the jury to find the defendant guilty. 
The judge is, of course, still at liberty to explain 
to the jury any point of law, and, if he thinks it 
proper to do so, he may state his own opinion (a), 
but the jury " are the sole judges of the guilt or 
innocence of the defendant . . . . [they] are the 
judges of law and fact, and on them rests the 

(y) 32 Geo. 3, c. 60 (Fox's Act), s. 1. 

(z) Bex v. Shipley (1784), 4 Dougl. 73 ; 21 St. Tr. 1043 ; 3 
T. E. 428, n. 

(a) 32 Geo. 3, c. 60, s. 2. 
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whole responsibility. In this sense the jury are 
the true guardians of the liberty of the press " (b). 
It may be mentioned that sect. 3 of the Act 
expressly reserves the right of the jury to find 
" a special verdict in their discretion, as in other 
criminal cases." 

(b) Per Fitzgerald, J., in Reg. v. Sullivan (1868), 11 Cox, 
0. C. 52. 



J 
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On the Conduct of a Civil Action, with Forms 

and Precedents. 

It is always wise not to issue a writ for libel or slander 
in a hurry. In no class of cases perhaps is a judicious 
handling of the case in its preliminary stages more 
essential for a client's success. Indiscretion and want of 
tact are, far more than is generally supposed, the cause of 
ultimate failure in an action of this kind. The plaintiff 
himself, in nine cases out of ten, is highly indignant, 
often unreasonably so, seeing only his own view of the 
case, and is anxious to issue a writ with all speed in order 
that he may at the earliest possible moment properly 
punish his opponent, and set himself right with his 
friends and the public. The plaintiff's solicitor will not, 
however, if he is wise, allow himself to be carried away 
by his client's wishes on this point, but will insist upon 
carefully considering his client's legal position before 
moving in the matter. It is always prudent before 
commencing proceedings to write a judiciously worded 
letter to the defendant, giving him an opportunity to 
withdraw and apologize. Such a course will frequently 
secure for the plaintiff a verdict in a doubtful case, 
and, where his case is a strong one, will materially 
increase his chance of obtaining heavy damages. What- 
ever be the circumstances, such a letter can do no harm, 
and at the trial it will always find favour both with the 
judge and jury. 

In cases where the libel is contained in a paper or 
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book, there is sometimes difficulty in proving publica- 
tion at law, and in discovering the names and addresses 
of the persons responsible for such publication. To meet 
this difficulty the legislature has passed several statutes. 
By 2 & 3 Vict. c. 12, s. 2, every paper or book which is 
meant to be published or dispersed must bear on it the 
name and address of the printer ; and by 39 Geo. 3, c. 79, 
s. 29, the printer must for six calendar months carefully 
preserve at least one copy of each paper printed by him, 
and write thereon the name and address of the person who 
employed and paid him to print it, and show the same to 
any justice of the peace who, within such six calendar 
months, shall require to see the same. 

As a rule, rather than be made the defendant in an 
action for libel, the printer will readily disclose the name 
of his employer. If, however, he declines to do so, the 
plaintiff can usually secure the services of a justice of the 
peace for the purpose of making the necessary demand. 
If such demand is not complied with, the penalty can be 
recovered in a summary manner, in accordance with the 
provisions of 39 Geo. 3, c. 79, ss. 34, 36, and 9 & 10 Vict. 
c. 33, s. 1 (a). 

By the Newspaper Libel and Eegistration Act, 1881 (6), 
a register of newspaper proprietors was established at 
Somerset House (c), which is open to the inspection of 
any person on payment of one shilling (d). Such register 
is at present to be found in Room No. 7. It is the duty 
of the printers and publishers of every newspaper to make 
a return to the registry office each July, containing the 
title of the newspaper and the names, occupations, and 
addresses (business and residential) of all the proprietors 
of the paper (e) ; and a certified copy of an entry in this 

(a) Set out in Appendix B., pp. 223, 231 — 234, infra. 

(b) 44 & 45 Vict. c. 60. 

(c) Ibid. s. 8. 

(d) Ibid. ss. 13, 14. 
(*) Ibid. s. 9. 
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register is sufficient prim& facie evidence of all matters and 
things thereby appearing (/). 

The provisions of this statute which deal with the 
subject' are in many respeots excellent, but they cannot 
be regarded as perfect. For, in the first place, if the 
newspaper is published by a limited company, the Act has 
no application (<?), and the plaintiff will search the register 
in vain. In the second place, even when the defendant is 
not a limited company, the plaintiff cannot be quite sure 
that the defendant was proprietor of the newspaper at the 
time the libel was published merely because his na'me 
appears on the register, for since the return was made he 
may have ceased to be proprietor ; and though the transfer 
of interest may(h) have been registered by either party 
thereto, there is no provision which renders it illegal not 
to do so. 

The plaintiff may of course fix the defendant with pro- 
prietorship at the time of publication by administering 
interrogatories, or by proving that the newspaper was 
bought from the defendant or on the defendant's pre- 
mises. 

Where the document containing the libel is in the 
possession of a third person, it is always well for the 
plaintiff's solicitor to give such person formal notice to 
preserve it. 

In actions for slander, where so much depends upon the 
exact words spoken, it is prudent to obtain signed proofs 
from the witnesses as early as possible. 

The writ should be indorsed : 

" The plaintiff's claim is for damages for libel" [or "for 
slander"]. 

Proceedings having commenoed, it is imperative that 
the defendant should carefully consider his position, if 

(/) Ibid. s. 15. 
(g) Ibid. s. 18. 
(A) Under s. 11. 

F. O 



194 APPENDIX A. 

indeed he has not already done so. This is especially 
neces^ where the DM L heen puhliAed in I new 

paper, for * if the defence of apology under Lord Camp- 
bell's Act is to be raised, such apology must be inserted 
in the paper "either before the commencement of the 
action or at the earliest opportunity afterwards" (s). 
And let the defendant remember that if he offers the 
plaintiff an apology it must be full and free, not half- 
hearted or niggardly. If he has a bad case the sooner he 
recognizes that fact the better, for by so doing he will save 
much expense and anxiety. Q-enerally speaking, if the 
plaintiff is ordinarily resident out of the jurisdiction, the 
defendant can compel him to give security for costs (a). 

The Statement of Claim must be carefully drafted. It 
should contain the precise words complained of, for they 
are " material facts " within the meaning of Ord. XIX. 
r. 4 (b). This is sometimes impossible, for example, 
where the aotion is for libel, and the document con- 
taining the libel is in the possession of the defendant 
or some third party who declines to allow the plaintiff to 
copy or even to inspect it. In the former case the plaintiff 
should find out as nearly as he can the exact words of the 
libel from those persons to whom the defendant has shown 
it, and should insert these words in his Statement of 
Claim. He should then apply for discovery of documents, 
when, unless the defendant claims that the document in 
question is privileged from discovery, the plaintiff will 
be able to obtain inspection of it, and can then deliver an 
amended Statement of Claim setting out the precise words 
used. 

If the libel is in the possession of some third person who 
will not allow the plaintiff to inspect it, the only oourse 
open to the plaintiff is to set out the supposed contents of 
the libel in his Statement of Claim, serve such third person 

(z) See p. 144, supra. 

(a) See p. 52, supra. 

(b) Harris v. Warre (1879), 4 C. P. D. 125. 
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with a subpoena duces tecum to produce the libel at the trial, 
and trust to the judge allowing him to amend it when the 
case comes on for hearing. Such a course is necessarily 
unsatisfactory, as the plaintiff is obliged to rely upon the 
statements of those to whom the alleged libel has been 
shown, and there is always a possibility of his discovering 
at the eleventh hour that the words complained of do not 
amount to a libel. Unless therefore he can rely im- 
plicitly upon the recollection of those who have seen the 
alleged libel, he will be very unwise to bring an action. 

The pleader should also be careful to insert in his State- 
ment of Claim an innuendo where the meaning of the words 
or their application to the plaintiff is not clear, otherwise 
when he gets to the trial his client may be non-suited. 
Thus in a recent action for slander (c), where the words 
complained of were, " Did he have a fire twice P He is a 
funny fellow," it was held that as neither the words them- 
selves nor the innuendo accused the plaintiff of a crime, 
the pleading was defective, and the plaintiff was non-suited. 

Strictly speaking, it would seem that allegations which 
merely go to aggravate the damages ought not to be 
inserted in the Statement of Claim, as they are not 
"material faots" within the meaning of Ord. XIX. 
r. 4 (d). It is, however, the recognized praotice in 
chambers to allow such matters to be pleaded, and an 
application to strike them out of the Statement of Claim 
would probably be refused (e). Thus in Whitney v. 
Moignard (/), an allegation that defendant knew that the 
libel would be, and that in fact it was repeated in other 
journals, was allowed. 

Moreover, if the plaintiff interrogates as to matters of 
this kind, he will find it useful, on the hearing of a sum- 



(c) Jacobs v. Schmaltz (1890), 62 L. T. 121 ; 6 Times L. R. 156. 

(d) Harris v. Warre (1879), 4 C. P. D. 125. 

(e) See Millington v. Loring (1880), 6 Q. B. D. 190 (C. A.). 
(/) (1890) 24 Q. B. D. 630. 

o2 
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mons for further and better answers to such interrogatories, 
to have these matters in issue on the record. 

It is very often convenient not to set out in the (State- 
ment of Claim the names of the persons to whom and the 
places where the words complained of have been published, 
but to leave it to the defendant to take out a summons for 
particulars of such names and places. This oourse gives 
the plaintiff's solicitor time in which to collect additional 
information on the subject, and in some cases it is both 
inconvenient and impossible to give all the necessary 
particulars in the Statement of Claim. 

Where the words affect the plaintiff in the way of his 
office, profession, or trade, the pleader should be careful 
to insert an averment to that effect ; and where the words 
are spoken, he should also allege that at the time the words 
were spoken the plaintiff held such office or carried on such 
profession or trade (g). 

If the words are not aotionable per se, the pleader must 
specifically allege in his Statement of Claim the special 
damage sustained by the plaintiff. 

PRECEDENTS. 

No. 1. — Libel on Surgeon contained in a Letter, 

In the High Court of Justice. 1 893. B. No. 1 1 1 . 

Queen's Bench Division. 

Writ issued the 10th day of February, 1893. 

Between A. B Plaintiff, 

and 
CD Defendant. 

Statement of Claim. 

1. The plaintiff is and at the time hereinafter mentioned 
was a surgeon practising in the city of E. and the neigh- 
bourhood thereof. The defendant is also a surgeon practising 
in the said city. 

2. On or about December 24th, 1892, the defendant falsely 
and maliciously wrote and published of the plaintiff, and of 
him in the way of his profession of a surgeon, in a letter sent 

{g) See p. 10, supra. 
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to one B. C, the words following, that is to say [set out the 
precise words complained of~\. 

3. The defendant meant and was understood to mean 
thereby that the plaintiff was ignorant, unskilful, and negli- 
gent in his said profession and in the discharge of his pro- 
fessional duties. 

4. The plaintiff has been thereby greatly injured in his 
credit and reputation, and in the way of his said profession, and 
has been brought into public scandal, odium, and contempt. 

And the plaintiff claims 1,000/. damages. 



No. 2. — Libel in Newspaper published by Company reflecting on 
Solicitor and Clerk to Borough Magistrates. 

Statement of Claim. 

1. The plaintiff is a solicitor of the Supreme Court of 
Judicature, and is clerk to the justices of the borough of 
W., in the county of B. He practised the profession of a 
solicitor in the said borough of W., and has held the said 
office of clerk to the borough justices for the last seven years. 

2. The defendant E. F. is the editor of "The ," a 

paper which is widely read in W., and throughout South 
Bedfordshire, and which has a larger circulation than any 
other local weekly paper. The defendant company is the 
proprietor, printer, and publisher of the said paper. 

3. On or about November 26th, 1892, the defendants falsely 
and maliciously printed and published in their said newspaper 
of the plaintiff, and of him in the way of his said profession and 
office, the words following, that is to say : — 

[Here set out in full the libel^] 

4. The defendants meant, and were understood to mean 
thereby, that the plaintiff had been guilty of dishonourable 
and unprofessional conduct ; that he had acted corruptly in, 
and was wholly unfit for, his said office ; and that he ought 
at once to be discharged therefrom, and struck off the rolls. 

5. The plaintiff has been thereby greatly prejudiced and 
injured in his credit and reputation, and in his said office, and 
brought into public scandal, odium, and contempt. 

And the plaintiff claims 3,000/. damages. 



No. 3. — Libel on Firm of Printers published in Neivspaper y and 

in Newspaper Posters. 

Statement of Claim. 

1. The plaintiffs are a firm of printers, who for upwards of 
fifty years have carried on, and are now carrying on, business 
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at A. Street, in the city of London, and for several years past 
also at C, in the county of S. The defendant X. Y. is the 
managing editor and proprietor of a weekly journal, called 
"The D. J." The defendants E. F. & Co. are the printers, and 
the defendant G. H. is the publisher, of the said journal. The 
said journal has a large and extensive circulation in London, 
Leeds, Newcastle, and elsewhere. 

2. In the issue of the said journal for December 12th, 
1892, the defendant X. Y. falsely and maliciously wrote 
and caused to be printed and published, and the defendants 
E. F. & Co. falsely and maliciously printed and published, 
and the defendant G. H. falsely and maliciously published 
of the plaintiffs, and of them in the way of their said business, 
the words following, that is to say : — 

[Set out the exact words complained o/*.] 

3. On or about the said date the defendants falsely and 
maliciously caused to be printed and published, in the form 
of a certain libellous poster, of the plaintiffs, and of them in 
the way of their said business, the words following, that is to 
say :— 

[Set out words in full. ~\ 

4. The defendants caused several of such posters to be 
posted up in the neighbourhood of the plaintiffs' printing 
establishments. 

5. The defendants meant, and were understood to mean 
thereby, that the plaintiffs were unfit to be trusted by, or to 
employ decent or respectable persons, and that they had been 
guilty of shameful, dishonest, and dishonourable dealings 
with, and were in the habit of cheating and defrauding, those 
who dealt with or were employed by them, and that they 
would not employ, and would discharge from their employ- 
ment, any one whom they believed to be a trade-unionist, 
and that they had in fact discharged persons from their 
employment for that reason, and that they treated their 
employes with cruelty and inhumanity, and that they op- 
pressed and ground them down, and deliberately overworked 
them and drove them like slaves, and that an illustration and 
type of such cruelty and inhumanity was the plaintiffs' treat- 
ment of the persons employed to print "The R. N.," who were 
employed on the express condition that they should work 
continuously through the night for eleven hours without any 
break for rest or refreshment, and that after only one hour's 
rest they should resume their regular day work. 

6. The plaintiffs have been thereby greatly injured in their 
character, credit, and reputation, and in the way of their said 
business, and have been brought into public ridicule, odium, 
and contempt. 

And the plaintiffs claim 1,000/. damages. 
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No. 4. — Libel on Farmer in a Newspaper. 
Statement of Claim. 

1. The plaintiff is a farmer residing at Husborne Crawley, 
in the county of Bedford. 

2. The defendants are proprietors of "The B. J.," a news- 
paper which has an extensive circulation in the said county. 
The defendant J. 0. S. is the editor of the said paper, 
and the defendant A. E. E. the printer and publisher 
thereof. 

3. In the issue of the said paper of the 4th of August, 1892, 
the defendants falsely and maliciously printed and published 
of the plaintiff the words following, that is to say : — 

[_Set out words.] 

4. The defendants meant and were understood to mean 
thereby that the plaintiff had been guilty of a criminal 
offence, to wit [set out]. 

5. In consequence oi the publication of the said libel, the 
plaintiff has been and is greatly injured in his credit and 
reputation, and has incurred public hatred, ridicule, and 
contempt. 

And the plaintiff claims 1,000/. damages. 



No. 5. — Slander on Grocer — Special damage. 
Statement of Claim. 

1 . The plaintiff is a grocer carrying on his trade at P., in 
the county of Cambridge. 

2. On or about the 24th day of December, 1892, the 
defendant falsely and maliciously spoke and published of 
the plaintiff, in the way of his trade and in relation to his 
conduct therein, the words following, that is to say [here set 
out the actual words spoken], meaning thereby that the 
plaintiff cheated, and was guilty of fraudulent, corrupt, and 
dishonest practices in his said trade. 

3. In consequence of the said words the plaintiff was 
injured in his credit and reputation as a grocer, and in his 
trade, and A., B., and C, who had hitherto dealt with the 
plaintiff in his said trade, ceased to deal with him, and the 
D. E. & F. Co., who had previously supplied the plaintiff 
with goods on credit, thereupon refused to sell any more goods 
to the plaintiff on credit as the said company otherwise would 
have done. 

And the plaintiff claims 3001. damages. 
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No. 6. — Form of Declaration used in the Lord Mayor* z Court 

in the City of London. 

In the Mayor's Court, London. 
The 22nd November, 1892. 

Between A. B .Plaintiff, 

and 
The 0. D. Publishing Co. . .Defendants. 

Declaration. 

A. B., by Messrs. E. F., his solicitors, sues the C. D. Pub- 
lishing Co. for that the defendants on or about November 1 8th, 
1892, falsely and maliciously printed and published of the 

plaintiff, and of him in the way of his business of a , 

in a newspaper called " ," the words following, that 

is to say [set out exact words complained of]. And the plain- 
tiff also sues the defendants for that the defendants in the 
issue of their said newspaper for November 19th, 1892, falsely 
and maliciously printed and published of plaintiff, and of him 
in the way of his said business, the words following, that is to 
say [set out exact words used]. And the defendants meant and 
were understood to mean thereby, &c. And by reason of the 
publication of the said words the plaintiff has been injured in 
his credit and reputation and in his said business, &c. 

And the plaintiff claims /. 



No. 7. — Statement of Claim in action for Libel removed by Writ 
of Certiorari from the Lord Mayor's Court, London, into 
the Queen's Bench Division of the High Court of Justice. 

In the High Court of Justice. 
Queen's Bench Division. 

Removed from the Lord Mayor's Court in the City of 
London by her Majesty's writ of certiorari, issued on the 

day of , 1892, out of the Queen's Bench 

Division of the High Court of Justice. 

Between 

and 



Statement of Claim. 

1. The plaintiff is a stock and share broker and dealer, 

carrying on business at in the City of London. The 

defendants are a company incorporated under the Companies 
Acts, 1862 to 1890, and are the proprietors and publishers of 
a daily paper called " The F. P.," which has an extensive 
circulation in London and the provinces. 

2. On or about November 28th, 1892, in the Lord Mayor's 
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Court in the City of London, an action was tried in which the 
plaintiff sued the Rev. A. B. for 150/., money due and owing 
to him in respect of certain dealings in stocks and shares. 
The said action was settled in Court, and a juror was with- 
drawn upon terms. 

3. Thereupon, in their issue of the said paper for November 
29th, 1892, the defendants published a report of the trial of 
the said action, and falsely and maliciously caused to be 
written and printed and published of the plaintiff, and of 
him in the way of his said business, the words following, that 
is to say : — 

[Set out exact words used.'] 

4. The defendants in the issue of the said paper for 
November 30th, 1892, further falsely and maliciously caused 
to be written and printed and published of the plaintiff, and 
of him in the way of his said business, the words following, 
that is to say : — 

[ Copy article of November 30tfA in full."] 

5. The defendants meant and were understood to mean 
thereby that the plaintiff conducted his business dishonestly ; 
that he was in the habit of scattering circulars broadcast, and 
so wording such circulars as to attract the attention and excite 
the cupidity of parsons and other people not well acquainted 
with the ways of business ; that he induced such people to 
open accounts with him by making false and fraudulent state- 
ments ; that, in particular, he had by false and fraudulent 
statements induced the Rev. A. B. to pay over money to him, 
and that he had grossly deceived and defrauded the said Rev. 
A. B. ; that he was a swindler, a rogue, and a liar ; that he 
was unfit for and ought not to be trusted in his said business ; 
and that no respectable bank ought to allow him either to 
open or keep an account with them, as by so doing they would 
be lending their name to a fraud and a lie. 

6. The plaintiff has been thereby injured in his credit and 
reputation and in his said business, and has been brought 
into public hatred, odium, and contempt. 

And the plaintiff claims 500/. damages. 



Upon delivery of the Statement of Claim the defendant 
should consider whether he should take out a summons for 
particulars of such matters as I have already mentioned 
on p. 196, supra. 

In an action for slander he is clearly entitled to par- 
ticulars of the persons to whom the slander is alleged to 
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have been uttered (/), and an order for suoh particulars 
will be made before defence (g). 

In the words of Pollock, B. (A), "it may be necessary 
for the defendants to know the place and the time, and 
before whom the alleged slander was uttered." 

In Williams v. Ramsdale(i), "the best particulars the 
plaintiff can give of the persons present" were ordered. 
Such particulars were, however, refused in an action for 
libel (/c), and such refusal was upheld by the Court of 
Appeal (/). The reason of such refusal was, however, ex- 
pressly stated to be that the application was made too late ; 
and it is submitted that upon an application of this kind 
there is no ground for making any distinction between 
actions of libel and slander, and that in both cases a 
defendant is entitled to particulars provided that his appli- 
cation is made promptly. 

The following form may be found useful in . settling a 
summons for particulars : — 

Summons for Particulars. 

Let all parties concerned attend the Master in Chambers, 
Central Office, Royal Courts of Justice, Strand, London, on 
Monday, November 28th, 1892, at 1 o'clock in the afternoon, 
on the hearing of an application on the part of the defendant 
for an order that the plaintiff do deliver to the defendant 
within four days particulars in writing showing when, where, 
and to whom the libels alleged in paragraphs 3, 4, and 5 
were respectively written and published, and also particulars 
of the special damage alleged in paragraph 7 of the State- 
ment of Claim, and that in default of delivery of such par- 
ticulars the plaintiff be precluded from giving any evidence 
in support of the said paragraphs on the trial of this action, 

(/) Bradbury v. Cooper (1883), 12 Q. B. D. 94. 
{g) Eoselle y. Buchanan (1886), 16 Q. B. D. 666. 
(h) Gouraud v. Fitzgerald (1889), 37 W. R. at p. 55. 
(i) (1888), 36 W. R. 125. 
\k) Gouraud v. Fitzgerald (1889), 37 W. R. 55. 
(1) 37 W. R. 265. 
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and that the defendant have ten days further time to deliver 
his Defence after the delivery of the said particulars. 

Dated the day of , 1892. 

This summons was taken out by , of , soli- 
citors for the defendant. 

To the plaintiff, or to Messrs. , his solicitors. 

Such particulars should be settled with the greatest 
care ; and where the words complained of have been pub- 
lished to a large number of persons, and the plaintiff is 
uncertain whether he may not be able before the case 
comes on for trial to discover other publications than he is 
at present aware of, his particulars should be drafted with 
a view to enable him to deliver further particulars of such 
other publications in the event of his obtaining evidence 
thereof at a later stage of the proceedings. 

Here is an example of particulars delivered in pur- 
suance of a master's order upon the hearing of such a 
summons as that set out above : — 

Particulars, 

Delivered pursuant to the order of Master Archibald, dated 
November 26th, 1892. The following are the particulars, 
showing when, where, and to whom the libels in para- 
graphs 3, 4, and 5 of the Statement of Claim were respec- 
tively written and published, and of the special damage in 
paragraph 7 of the Statement of Claim : — 

1. The libel set out in paragraph 3 of the Statement of 
Claim was contained in a letter written by the defendant, and 
published by him, to A. B. in Bath on August 3rd, 1892. 

2. The libel set out in paragraph 4 was shown by the 
defendant to C. D. at the defendant's house at Templeton on 
August 4th, 1892. 

3. The libel set out in paragraph 5 was, &c. 

4. The plaintiff believes, and will invite the jury to believe, 
that the defendant showed a copy of the said libels to divers 
other persons at present unknown to the plaintiff. 

5. The special damage in paragraph 7 of the Statement of 

Claim consists of the verbal refusal at by A., B., and 

C, former customers of the plaintiff, to give him any further 
orders. 

In settling the Defence, the defendant should consider 
which of the defences mentioned on p. 71, supra, ought to 



204 APPENDIX A. 

be set up. If lie decides to pay money into Court, lie 
cannot plead any other defence denying liability (/). 

Thus, where a general payment in was made in a libel 
action, with a Defence partly denying the innuendo in the 
Statement of Claim, the defendants were ordered to amend 
their Defence by stating to which part of the Statement of 
Claim the payment into Court was intended to apply (m). 
Nor can the defendant plead an apology under sect. 2 of 
Lord Campbell's Act (3 & 4 Vict. c. 96) with any other 
defence denying liability, for it is necessary to pay money 
into Court by way of amends at the time any plea under 
that section is delivered (w). 

It frequently happens that a defendant can rely on two 
or more different defences, but such a course is not always 
desirable. For instance, if the defendant has undoubted 
evidence to prove that he never spoke any of the words 
complained of, it is unwise to plead privilege, as such a 
plea rather suggests that he did in fact utter the words 
complained of. Under such circumstances it is better to 
rely solely upon the defence that he never uttered the 
words. Again, if there is a clear defence of qualified 
privilege, and no evidence of malice, it would be foolish to 
justify, as such a course, if persisted in at the trial, affords 
some evidence of malice (o). And in any case it is 
dangerous to justify, unless the defendant is perfectly sure 
of his ground ; for if he fails at the trial, such a plea will 
most certainly aggravate the damages. 

In pleading to the allegation in the Statement of 
Claim that the defendant falsely and maliciously wrote 
[or " spoke "] and published the words complained of, 
" there is ... no good done by a traverse of the allega- 
tion that the defendant published falsely ; but it is, on the 
other hand, mischievous, as under it a defendant might set 
up a defence of truth, as a justification ; and Ord. XIX. 

(/) Ord. XXII. r. 1. . 

(m) Machay v. Manchester Press Co. (1889), 6 Times L. R. 16. 

(») 8 & 9 Vict. c. 75, b. 2. 

(o) Simpson v. Robinson (1848), 18 L. J. Q. B. 73. 
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r. 18, shows that a plaintiff is entitled to know if such a 
defence is contemplated" (p). Nor is it sufficient to deny 
generally in the Defence that the "defendant wrote or 
published the same maliciously, as alleged." The facts 
must be set out upon which the defendant relies, either to 
show justification or privilege (q). 

The Defence must not be embarrassing. Thus, where 
the Defence to an action for libel, after admitting publica- 
tion, alleged that certain of the words complained of were 
fair comment, and that the rest were true, and then set 
up a justification with an admission that the same was not 
complete, and pleaded payment of 40s. into Court in satis- 
faction, it was held that such a Defence was contrary to 
Ord. XXII., and embarrassing, and must be struck out (r). 
In another case (s), where by his Defence the defendant 
admitted that a certain passage in an alleged libel was 
libellous, and paid 40s. into Court and apologized, the 
Court of Appeal ordered the Defence to be amended, on 
the ground that the defendant could not separate one part 
of an alleged libel from another. Where in an action for 
libel par. 1 of the Statement of Claim stated the libel, 
par. 2 stated facts upon which the plaintiff would rely at 
the trial as showing malice, and referred to an appendix, 
the Court on an application to strike out par. 2 and the 
appendix struck out the latter (allowing it to be delivered as 
particulars) but left in par. 2 (t). Again, in an action for 
slander the defendant may not in his Defence set out his 
version of the words used and then justify those words (u). 

The Defence must confine itself to material facts. In 
Wood v. Durham (v), a jockey sued in respect of an alleged 

(p) Per Field, J., in Belt v. Lawes (1882), 51 L. J. Q. B. at p. 361. 

(q) Belt v. lawes (1882), 61 L. J. Q. B. 359. 

(r) Fleming y. Dollar (1889), 23 Q. B. D. 388. 

(s) Davis v. Billing (1891), 8 Times L. R. 68. 

(t) Glossop v. Spindler (1885), 29 Sol, Jour. 556. 

(«) Rassam y. Budge (1893), 9 Times L. B. 247 ; W. N. 52. 

{v) (1888), 21 Q. B. D. 501. 
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libel charging him with dishonest riding. The defendant 
pleaded justification, and afterwards applied to amend his 
Defence by adding a paragraph to the effect that plaintiff 
at the date of publication was commonly reputed to have 
been in the habit of dishonestly riding in horse races. 
The application was refused on the ground that as general 
evidence of the plaintiff's bad reputation, if admissible, 
could only be given in reduction of damages, the para- 
graph did not contain a statement of material facts, but 
was merely a defence as to damages within the meaning 
of Ord. XXI. r. 4. 

The following precedents may assist the practitioner : — 

No. 1. — Defence to an Action for Libel against the Proprietors 
of a Newspaper — Fair comment — Justification, 

1. The defendants admit that they are the proprietors of a 
weekly newspaper called " The ." 

2. The defendants deny that they published the said words 
as alleged or with any of the meanings in the Statement of 
Claim alleged, or with any defamatory meaning. 

3. The said words, if defamatory, do not refer to the 
plaintiff. 

4. In so far as they consist of allegations of fact, the said 
words are true in substance and in fact, and in so far as they 
consist of expressions of opinion they are fair comments made 
in good faith and without malice upon the said facts, which 
are a matter of public interest (a?). 



No. 2. — Defence — Libel in Newspaper — Fair Report — Fair 

Comment — Jus tification. 

1. The defendants are the proprietors of a weekly news- 
paper called "The Fly-Fisher." 

2. The defendants admit that they printed and pub- 
lished in their said newspaper the words set out in para- 
graph 1 of the Statement of Claim, but deny that they did so 
with any of the meanings in the said paragraph alleged. 
The said words are ineapable of the said alleged meanings or 
any other defamatory meaning. 

(x) See Penrhyn v. The Licensed VwtwMwf Mirror (1890), 7 Times L. 
B. 1. 
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3. The said words without the said alleged meanings are 
no libel. 

4. The said words form part of a fair and accurate report in 
the said newspaper of proceedings publicly heard before a 
Court exercising judicial authority (namely, the action of 
A. v. B., tried in the High Court of Justice before Mr. 
Justice K. and a jury on November 26th, 1892), which said 
report was published contemporaneously with such proceed- 
ings (y). 

5. The said words form part of a fair and accurate report 
of judicial proceedings publicly heard in the High Court of 
Justice (namely, the action in the last preceding paragraph 
mentioned), and were published bona fide and without 
malice (2). 

6. The said words are fair and bona fide comment on matters 
of public interest, namely, the said judicial proceedings, and 
the promotion and registration of the E. M. F. Co., and were 
published by the defendants bona fide for the benefit of the 
public and without any malice towards the plaintiffs. 

7. The said words, without the said alleged meanings and 
according to their natural and ordinary signification, are true 
in substance and in fact. 



No. 3. — Defence by Solicitor to Action of Libel and Slander- 
Privilege — Justification, 

1. The defendant never wrote or spoke or published, or 
procured or caused to be written or published, of or concern- 
ing the plaintiff, or at all, any of the words set out in the 
Statement of Claim. 

2. The defendant never wrote or spoke or published, or 
procured or caused to be written or published, the said words 
with any of the meanings alleged. 

3. The defendant is a solicitor, and was in the months of 
July and August, 1892, consulted and employed in his pro- 
fessional capacity by the persons named in the 1st clause of 
paragraph 1 of the plaintiff's particulars other than Mr. A. B. 
in reference to certain conduct of the plaintiff. The said 
persons in effect stated to the defendant that the plaintiff had 
for a long time continually annoyed and irritated them both 
by his acts and words, that he frequently used abusive and 
insulting language towards them, and had done his best to 
provoke them to a breach of the peace, and that they wished 

(y) This raises the statutory defence afforded by sect. 3 of the Law of 
Libel Amendment Act, 1888, see p. 96, supra. 

(z) This raises the old oommon law defence of qualified privilege. . See 
pp. 102, 103, supra. 
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to put a stop to these insults and annoyances, and therefore, 
and for the sake of living at peace, wished the defendant as 
their solicitor to apply to the 0. Police Court either for an 
order that the plaintiff should be bound over to keep the 
peace, or for such order as the Bench might think fit, or to 
make any other application which the defendant thought 
expedient. The defendant had himself been subjected to 
similar annoyance by the plaintiff, as the said persons well 
knew, and he had a common interest with them in making 
the aforesaid application to the Police Court. He therefore 
informed the said persons that he would make such an appli- 
cation on their and his own behalf, but that he should require 
a written retainer to act as such solicitor as aforesaid. There- 
upon the said persons instructed the defendant to prepare, 
and the defendant did prepare, a written retainer for his 
employment as their solicitor in the said matters. The alleged 
libel is contained in the said retainer, which the defendant 
prepared and published as such solicitor as aforesaid and bona 
fide for his own protection as such solicitor, and in the honest 
belief that every word he wrote was true, and without malice 
towards the plaintiff ; and the said retainer was published by 
him only to the said persons for the purpose of obtaining 
their signatures thereto. The said persons were his own 
clients, and had a corresponding interest in the matter, and 
the occasion of such publication was therefore privileged. 

4. In pursuance of the said instructions, on August 14th, 
1892, the defendant applied as solicitor for and on behalf of 
the said persons and himself to the magistrates at C. Police 
Court for a summons to issue against the plaintiff in respect 
of the said matters. The words which the defendant then 
spoke are the alleged slander, and were spoken to the said 
magistrates in the course of the hearing of the said applica- 
tion, and are therefore absolutely privileged. 

5. The words set out in the said retainer, and the words 
spoken by the defendant to the said magistrates on the hear- 
ing of the said application, in their natural sense and without 
the meaning assigned thereto, are true in substance and in 
fact. 

6. The defendant will object that the words set out in 
paragraph 2 of the Statement of Claim are not actionable 
without proof of special damage, and that none is alleged. 



No. 4. — Defence — Libel in Newspaper — Apology before Action 
under sect. 2 of Lord Campbell 7 8 Act (6 Sf 7 Vict. c. 96). 

1. The defendants admit that they printed and published 
the words set out in paragraph 1 of the Statement of Claim. 
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2. The said words were contained in a public newspaper 
called "The Poole we Kecord," which is published by the 
defendants once a week, namely, on Saturday. The said words 
were inserted in the issue of such newspaper for Saturday, 
November 26th, 1892, without malice and without gross 
negligence. 

3. Before the commencement of this action, to wit, in the 
issue of their said newspaper immediately following that in 
which the said words appeared, that is, in the issue for 
Saturday, December 3rd, 1892, the defendants inserted a full 
apology for the said words, according to the statute in such 
case made and provided, in the words following, that is to 
say [here copy the apology in extenso\. 

4. The defendants deny each and every allegation contained 
in paragraph 2 of the Statement of Claim. They bring the 
sum of 40*. into Court by way of amends for the injury sus- 
tained by the plaintiff by the publication of the said words, 
and say that that sum is sufficient to satisfy the plaintiff's 
claim in this action. 



No. 5. — Defence — Libel in book sold by Booksellers. 

1. The defendants never published any of the words set out 
in the Statement of Claim. 

2. The defendants never published any of the said words of 
the plaintiff. 

3. The defendants never published any of the said words 
with the meanings alleged. 

4. The defendants admit that in January, 1893, they sold 
at their premises in Book Street, in the City of London, cer- 
tain copies of the book mentioned in the Statement of Claim, 
which contained the words set out in paragraph 2 thereof, 
but by reason of the facts stated in paragraph 5 hereof, the 
defendants say that they never published the said words. 

5. The defendants are booksellers carrying on a large busi- 
ness in Book Street aforesaid. The said copies of the said 
book were sent by the publishers thereof to the defendants 7 
servants and sold by them in the ordinary course of the de- 
fendants' said business and not otherwise, and this is the 
alleged publication. Neither the defendants nor their servants 
knew at the time when they sold the said copies, nor ought 
they to have known, what were the contents thereof, nor that 
the said copies contained any libel on the plaintiff or were 
likely to contain any libellous matter. Such want of know- 
ledge was not the result of any negligence on the part of the 
defendants or their servants (z). 

(z) See pp. 16, 17, supra, and cases there cited. 
F. P 
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No. 6. — Defence to an Action of Slander, 

1. The defendant never spoke or published the words set 
out in paragraphs 2, 3, and 4 of the Statement of Claim, or 
any of them. 

2. The defendant never spoke or published any of the said 
words with the meaning alleged. The said words are in- 
capable of the said meaning, or of any other defamatory 
or actionable meaning. 

3. The defendant never spoke or published any of the 
said words of the plaintiff in relation to his profession of 
surgeon. 

4. The defendant will object that the said words are not 
actionable without proof of special damage, and that the 
special damage alleged is too remote, and is not sufficient in 
law to sustain the action. 



No. 7. — Defence — Slander — Words of Heat. 

1. The defendant admits that he spoke and published the 
words set out in paragraph 2 of the Statement of Claim, but 
denies that he spoke or published them with the meaning in 
the said paragraph alleged. 

2. The said words are merely words of heat, and were 
uttered by the defendant in anger, as everyone who heard the 
words well knew ; they did not mean, and were not under- 
stood to mean, that the plaintiff had committed any criminal 
offence. 

3. The said words are incapable of any of the said mean- 
ings, or of any other defamatory or actionable meaning. 

4. The defendant will object that the said words are not 
actionable without proof of special damage, and that none is 
alleged. 

Where the defendant has pleaded that the words are 
true, the plaintiff is entitled to particulars of the matters 
upon which the defendant intends to rely in support of 
such plea (b) 9 in order that the plaintiff may know what 
case he will have to meet at the trial (c). 

(b) Oakey-Hall v. Bryce (1890), 6 Times L. R. 344. 

(c) Underwood v. Parks (1744), Str. 1200. 
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Thus, in Henneasy v. Wright (d)> where the defendant 
pleaded that the alleged libels were reports of public meet- 
ings " and were true in substance and in fact," it was held 
that the plaintiff was entitled to know whether this meant 
that the defendant had truly reported what was said, or 
that what he had reported was true. 

If the charge is general, and the defendant justifies, he 
must give specific instances in his pleadings or particulars. 
Thus, in Foster v. Perry man (e), defendant was ordered to 
give particulars of the passages in the plaintiff's life to 
which he referred, and upon which he intended to rely at 
the trial in support of his plea of justification. In Devereux 
v. Clarke. (/), defendant, who had published a review 
stating that the plaintiff was by his own showing in a 
book he had published a liar, was ordered to point out the 
passages in the plaintiff's book whereon he relied. , 

On the other hand, if the charge is specific, for example, 
that defendant cheated at cards on certain specified occa- 
sions, particulars are unnecessary (g). 

Where the defendant has not justified he cannot, it 
seems, under Ord. XXXVI. r. 37, or otherwise, give any 
evidence in mitigation of damages going to prove the truth 
of the words complained of. So far as I am aware, there 
is no reported case on the subject, but in the unreported 
case of Penny v. Stubbs, tried on February 19th, 1892, 
Vaughan Williams, J., held that the defendant, having 
admitted that he had called the plaintiff a perjurer, and 
not having justified, oould not give evidence under 
Ord. XXXVI. r. 37, to prove that the plaintiff had made 
statements in the witness-box which were not in fact true. 

Generally speaking, in an action for libel or slander, the 
Eeply is a mere joinder of issue ; but sometimes it is desir- 

(d) (1888), 67 L. J. Q. B. 694. 

(*) (1891), 8 Times Rep. 115. 

(/) (1891) 2 Q. B. 682. 

{g) Cumming v. Green (1891), 7 Times L. R. 409. See p. 75, supra. 

p2 
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able to raise an objeotion in point of law, as in paragraph 3 
of the following Beply to a Defence of fair comment and 
privilege : — 

Reply. 

1. The plaintiff joins issue with the defendant upon his 
Defence. 

2. The words complained of are not fair or bona fide 
comment on any matter of public interest. They are not 
comments, but false statements of fact. 

3. The plaintiff will object that the facts alleged in para- 
graph 4 of the Defence are not sufficient in law to render the 
occasion privileged. 

The right to all relevant discovery would seem to be less 
absolute than in other actions (h) ; for example, the general 
rule allowing a party discovery for the purpose of giving 
particulars would probably be applied with some caution 
to a defendant required to give particulars of justifica- 
tion (i). 

As mentioned above (/), the plaintiff sometimes finds 
himself in a difficulty where he has no copy of the libel, and 
the original is in the possession of the defendant who 
claims in his affidavit of documents that it is privileged 
from production. The claim of this kind most commonly 
met with in practice is where the document in question is 
a letter passing between a solicitor and his client, and the 
question whether such a document is privileged from in- 
spection is often one of considerable difficulty. The mere 
fact that the letter passed between a solicitor and his client 
does not make it privileged (k) ; it is necessary to show 
that it was a professional communication of a confidential 
character made for the purpose of obtaining or giving 

(h) See Henneasy v. Wright (1888), 24 Q. B. D. 445, n. ; Parnell v. 
Walter (1890), 24 Q. B. D. 441. 
(i) See Gourley v. Plimsoll (1873), L. R. 8 C. P. 362. 

U) P. 194. 

[k) Penruddock v. Hammond (1847), 11 Beav. 61 ; Gardner v. Irvin 
(1878), 4 Ex. Div. 53. 
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legal advice (/). If the defendant's affidavit goes this 
length no order will be made for production, and it would 
seem that the privilege applies whether the action be 
brought by or against the solicitor (m), or by or against 
his olient(w). 

It is not, however, always easy to say whether a parti- 
cular letter is or is not " a professional communication of a 
confidential character." 

On the one hand, a letter containing a statement of 
f acts written by a client to his solicitor for the purpose of 
obtaining such solicitor's advice thereon, and the solicitor's 
letter in reply thereto, come within the description, and 
will, therefore, be privileged from production in any action, 
whether such letter was written with reference to that 
particular action or not (o). 

On the other hand, " letters containing mere statements 
of fact are not privileged" (p). 

If a defendant swears that the alleged libel is " a pro- 
fessional and confidential communication between solicitor 
and client," it is useless for the plaintiff to take out a 
summons for production, or for a further and better affi- 
davit of doouments. He must be content to go to trial, 
trusting to the evidence of those persons to whom the 
defendant showed the libel; and if at the hearing the 
defendant declines to produce the alleged libel, and insists 
on still olaiming that it is privileged from production, the 
plaintiff will be entitled to call such persons for the purpose 
of giving secondary evidence of its contents (q). 

(0 Gardner v. Irvin, supra; O'Shea v. Wood, (1891) L. R. P. D. 286. 

(m) Procter v. Smiles (1886), 2 Times L. R. 474 ; Ward v. Marshall 
(1887), 3 Times L. R. 578. 

(») O'Shea v. Wood, (1891) L. R. P. D. 286. 

(o) Wilson v. RastaU (1792), 4 T. R. 753, 760 ; GoodaU v. little (1850), 
1 Sim. N. S. 156 ; Minet v. Morgan (1873), L. R. 8 Ch. 361. 

(p) Per Kay, L. J., in OP Shea v. Wood, (1891) L. R. P. D. at p. 290. 

(?) Marston v. Bournes (1834), 1 A. & E. 31 ; 6 0. & P. 381 ; Mills v. 
Oddy (1834), 6 O. & P. 728 ; Doe v. Ross (1840), 7 M. & W. 102 ; Doev. 
Clifford (1847), 2 C. & Kir. 448 ; Newton v. Chaplin (1850), 10 O. B. 366. 
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Thus, in Procter v. Smiles (r), where the defendants were 
solicitors, it was held that they could not be compelled to 
produce certain documents of which they were in posses- 
sion merely as solicitors for their client ; and in Lowden v. 
Bhkey (s), a draft advertisement, submitted by a party for 
the approval of his counsel, was held privileged from pro- 
duction in a libel action subsequently brought against such 
party upon the advertisement as published. 

It has been recently held in the Court of Appeal If) 
that under Ord. XXXI. r. 7, all or any of a set of inter- 
rogatories may be set aside as being unreasonably or vexa- 
tiously exhibited, or may be struck out as being prolix, 
oppressive, unnecessary, or scandalous ; and, further, that 
if the interrogatories as a whole come within this descrip- 
tion, they may all be set aside, or struck out, although 
some of them, taken alone, would be unobjectionable. 

Thus, in Hindlip v. Mudford (w), where the defendants 
had not justified, but pleaded fair comment, and then ad- 
ministered interrogatories as to the truth of the libel, such 
interrogatories were ordered to be struck out. 

The general rule is this — that the interrogatory must be 
answered if the answer will " disclose anything which can 
be fairly said to be material to enable (the party interro- 
gating) either to maintain his own case or to destroy the 
case of his adversary " (x). 

The party interrogated may object to answer any one or 
more of the interrogatories on any of the following grounds: — 

1. That to do so would tend to criminate him. 

The interrogatory cannot be struck out on this ground, 
but the objection must be taken in the answer in pre- 

(r) (1886), 66 L. J. Q. B. 467. 

(*) (1889), 23 Q. B. D. 332. 

(t) Oppenheim § Co. v. Sheffield, (1893) 1 Q. B. 6 ; disapproving Sammons 
v. Bailey (1890), 24 Q. B. D. 727. 

(«) (1890), 6 Times L. B. 367. 

(x) Per Lord Esher, M. R., in Kennedy v. Wright (1888), 24 Q. B. D. 
at p. 447. 
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cisely the same way as in the case of any other interro- 
gatory (y). 

That the answer would tend to criminate others than the 
person interrogated is not a valid objeotion, unless the 
Court is satisfied that the interrogatory is not put bona fide 
for the purposes of the action (z). 

2. That it is irrelevant. 

Thus, in an action against the proprietor of a newspaper, 
if the defendant admits the publication of the words oom- 
plained of, he need not answer interrogatories as to the 
names of the persons from whom his information has been 
obtained («), or the steps he has taken to test that infor- 
mation (£), or the name of the writer of the libellous 
article (c), or the possession of the manuscript (d) ; for the 
question is not how badly the defendant has behaved, but 
what damage the plaintiff has suffered (e). 

Again, although the defendant must answer an inter- 
rogatory asking him whether the words complained of 
were not intended to apply to the plaintiff, he need not 
answer the further question, u If they were not intended to 
apply to the plaintiff, to whom were they intended to 

apply?" (/)• 

Documents required merely for the purpose of comparing 
handwriting may be relevant ; thus, where the defendant 
denied that he had written the letter containing the alleged 

(y) Allhusen v. Labouchere (1878), 3 Q. B. D. 654 ; Fisher v. Owen 
(1878), 8 Oh. D. 645 ; disapproving AtherUy v. Harvey (1877), 2 Q. B. 
D. 524, where interrogatories asking defendant in effect whether he 
published the libel were struck out. 

{z) M'Corquodale v. Bell (1876), W. N. 39. 

(a) Tangyes v. Inman Co. (1889), 88 L. T. Jo. 32 ; Parnell v. Walter 
(1890), 24 Q. B. D. 441. 

(b) Parnell v. Walter (1890), 24 Q. B. D. 441 ; Mackenzie v. Steinkopf 
(1890), 6 Times L. R. 141. 

(e) Gibson v. Evans (1889), 23 Q. B. D. 384. 

(d) British Co. v. Wright (1884), 32 W. R. 413 ; Hennessy v. Wright 
(1888), 57- L. J. Q. B. 594. 

(e) Per Wills, J., in Parnell v. Walter (1890), 24 Q. B. D. at p. 463. 
(/) Wilton v. Brignell (1875), W. N. 239. 
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libel, it was held that the plaintiff was entitled to ask him 
if he had written another letter, that the writing might be 
compared (g). 

" The question of damages is, in every action for libel, 
one of the main questions to be considered" (h), and there- 
fore, where the defendants were newspaper proprietors 
and the action was for a libel published in their paper, it 
was held that the defendants were bound to state approxi- 
mately the circulation of the issue of the paper containing 
the libel (i). And in another very recent case, it was held 
that the defendant might interrogate as to matters in- 
tended to be given in evidence in mitigation of damages, 
under Ord. XXXVI. r. 37 (k). 

Where it is an issue in the case whether the occasion is 
privileged, the defendant is entitled to ask on what the 
plaintiff intends to rely, as showing actual malice (/). 

3. That it is fishing. 

Interrogatories administered by a party "in order that 
he may find out something of which he knows nothing 
now, which might enable him to make a oase of which he 
has no knowledge at present, . . . oome within the de- 
scription of fishing interrogatories, and on that ground 
cannot be allowed " (m). 

Thus, in an action for slander, where the plaintiff was 
accused of using blasphemous words, it was held that he 
need not answer interrogatories directed to prove that, if 
he had not used the exact words alleged, he had in fact 
used language of much the same nature (n). 

(ff) Jones v. Richards (1885), 16 Q. B. D. 439 ; and see Wilson v. Thorn- 
bury (1874), 17 Eq. 517. 

(h) Per Denman, J., in Parnell v. Walter (1890), 24 Q. B. D. at p. 452. 

(i) Parnell v. Walter (1890), 24 Q. B. D. 441 ; James v. Carr (1890), 7 
Times L. R. 4 ; followed with reluctance in Rumney v. Walter, (1891) 65 
L. T. 767 ; 61 L. J. Q. B. 149. 

(k) Scaife v. Kemp, (1892) 2 Q. B. 319. 

(0 Cooper v. Blackmore (1886), 2 Times L. R. 746. 

(#») Per Lord Esher, M. R., in Hennessy v. Wright (1888), L. R. 24 Q. 
B. D. at p. 448. 

(n) Pankhurst v. Hamilton (1886), 2 Times L. R. 682. 
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4. On the ground of legal professional privilege. 

For example, in an action for libel, the defendants 
were held protected from answering as to statements in 
their particulars of justification, on the ground that their 
only information had been procured as solicitors with a 
view to litigation (p). 

5. That it seeks to inquire the names of witnesses to be 
called or the evidence to be adduced at the trial. 

Thus, in a recent aotion for selling newspapers containing 
libels, interrogatories asking the defendants what precau- 
tions they took to ascertain whether newspapers contained 
libels were disallowed, as asking them how they were going 
to make out their case (q). 

It should be noticed that, although the person interro- 
gated may object to answer on the ground that to do so 
would disclose the names of persons whom he is going to 
call as witnesses at the trial, such objeotion will only be 
allowed when, as is usually the case, the names in question 
do not form any substantial pari; of the material facts in 
issue. 

Where the name is a material fact it must be disclosed, 
and it is no answer that in giving the information the 
party may disclose the names of his witnesses. 

Thus, in an aotion for libel, the defendant pleaded that 
the libel was true. The substance of the libel was that 
the plaintiff had fabricated a story to the effect that a 
certain circular letter, purporting to be signed by the 
defendant, had been sent round to the defendant's com- 
petitors in business. The plaintiff had, in speeohes and 
letters, stated that he had seen a oopy of the alleged letter, 
that two of such letters were in existence, in possession 
respectively of a firm of bankers and a firm of manu- 
facturers at Birmingham, and that his informant in the 
matter was a solicitor of high standing at Birmingham. 

(p) Procter v. Smiles (1886), 55 L. J. Q. B. 467. 

(q) Ridgway v. Smith and Son (1890), 6 Times L. R. 275. 
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In interrogatories administered by the defendant, the 
plaintiff was asked to state the name and address of his 
informant in whose hands he had seen the copy of the letter, 
and the names and addresses of the persons to whom the 
letter had been sent, and in whose possession the two 
letters were ; but he refused to do so, on the ground that 
he intended to call those persons as witnesses at the trial. 
It was held that the defendant was entitled to discovery of 
the names and addresses of such persons, as being a sub- 
stantial part of facts material to the case, upon the issue 
of the plea of justification (r). 

It is, of course, legitimate to explain or qualify an 
answer ; for instance, the defendant in a libel action was 
held justified in adding to his answer that he published the 
libel honestly and without malice (s). 

6. That it inquires as to the contents of a written docu- 
ment^ unless the party interrogated has admitted that such 
document has been lost or destroyed (t). 

" I do not think," said Bowen, L.J., in Dalrymple v. 
Leslie (u)> " that any law or authority exists by which a 
person can be compelled to set out his imperfect recollection 
of a document not produced for his inspection, which is not 
suggested to be lost or beyond the jurisdiction of the Court, 
or which, for anything that appears to the contrary, might 
even be in the possession of the interrogating party." 

In accordance with the above rule, interrogatories asking 
the owner of a newspaper, who admitted responsibility for 
the libel, as to the contents of the manuscript, were not 
allowed (a?). 

An application for a new trial must be made by motion 

(r) Marriott v. Chamberlain (1886), 17 Q. B. D. 154. See also Hum- 
phries § Co. v. The Taylor Drug Co. (1888), 39 Ch. D. 693. 
(*) Malone v. Fitzgerald (1886), 18 L. R. Ir. 187. 
\t) Dalrymple v. Leslie (1881), 8 Q. B. D. 6. 
(u) Ibid, at p. 8. • 
(x) Hennessy v. Wright (1888), 24 Q. B. D. 445, n. 
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to the Court of Appeal (y), not, as formerly, to the Divi- 
sional Court. By Ord. XXXIX. r. 4, the Notice of 
Motion is required to be a fourteen days' notice. If the 
trial has taken place in London or Middlesex, such notice 
must be served within eight days after the trial ; if the 
trial has taken place elsewhere than in London or Middle- 
sex, within seven days after the last day of sitting on the 
circuits for England and Wales during which the trial has 
taken place. 

The Notice of Motion should state the grounds upon 
which a new trial is asked, e.g., if misdirection is alleged, 
particulars must be given (2) . The following is an example 
of such a Notice of Motion : — 

Take notice that the Court will be moved on , the 



day of , 1893, at 10.30 in the forenoon, or so soon there- 
after as counsel can be heard, by Mr. , of counsel on 

behalf of the defendant, for an order that the verdict obtained 
in this action be set aside and judgment entered for the 
defendant, on the ground that there was no evidence fit to be 
submitted to the jury in support of the plaintiff's case, or in 
the alternative that a new trial be had between the parties on 
the grounds — 

1. That the verdict was against the weight of evidence, and 

that the damages were excessive. 

2. That the judge misdirected the jury — 

(a) In not directing them that there was no evidence 
of publication. 

(b) In not directing them that, on the uncontra- 
dicted evidence of the defendant and his witnesses, he 
was instructed to apply for a summons, and the occasion 
was privileged, and the action could not be maintained 
without evidence of malice. 

(c) In not sufficiently explaining the nature of the 
privilege, and that the onus lay upon the plaintiff of 
showing that the defendant did not believe in the truth 
of the charges, and that defendant's application was 
only for a summons. 

(d) In leaving to them the question whether or not 



(y) Rule of the Supreme Court, August, 1890. 

(z) JPfeiffer *. Midland Ry. Co. (1886), 18 Q. B. D. 243 ; Murfitt v. 
Smith (1887), 12 P. D. 116. 
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the occasion of the communications complained of was 
privileged. 

(e) In not directing them that no action would lie 
for anything said by the defendant whilst applying to 
the magistrates on his own behalf and on behalf of the 
persons who instructed him. 
And that in the meantime further proceedings be stayed. 

As to the grounds upon which a new trial will be granted, 
see pp. 166 — 168, supra. 
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Fox's Act, 32 Geo. HI. c. 60. 

An Act to remove doubts respecting the Functions of Juries in 
cases of Libel. . [a.d. 1792.] 

On the trial of an indictment for a libel the jury may give a 
general verdict upon the whole matter put in issue , and shall not 
be required by the Court to find the defendant guilty merely on 
proof of the publication and of the sense ascribed to it in the 
information.! — Whereas doubts have arisen whether on the 
trial of an indictment or information for the making or pub- 
lishing any libel, where an issue or issues are joined between 
the king and the defendant or defendants, on the plea of not 
guilty pleaded, it be competent to the jury impanelled to try 
the same to give their verdict upon the whole matter in issue : 
Be it therefore declared and enacted by the king's most 
excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that 
on every such trial, the jury sworn to try the issue may give 
a general verdict of guilty or not guilty upon the whole 
matter put in issue upon such indictment or information ; and 
shall not be required or directed, by the Court or judge 
before whom such indictment or information shall be tried, to 
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find the defendant or defendants guilty, merely on the proof 
of the publication by such defendant or defendants of the 
paper charged to be a libel, and of the sense ascribed to the 
same in such indictment or information (a). 

2. But the Court shall give their opinion and directions on 
the matter in issue as in other criminal cases .] — Provided 
always, that, on every such trial, the Court or judge before 
whom such indictment or information shall be tried, shall, 
according to their or his discretion, give their or his opinion 
and directions to the jury on the matter in issue between the 
king and the defendant or defendants, in like manner as in 
other criminal cases. 

3. Jury may find a special verdicL] — Provided also, that 
nothing herein contained shall extend or be construed to 
extend to prevent the jury from finding a special verdict, in 
their discretion, as in other criminal cases (b). 

4. Defendants may move in arrest of judgment, as before 
passing this Act, — Provided also, that in case the jury shall 
find the defendant or defendants guilty, it shall and may be 
lawful for the said defendant or defendants to move in arrest 
of judgment on such ground and in such manner as by law 
he or they might have done before the passing of this Act ; 
anything herein contained to the contrary notwithstanding. 



39 Geo. III. c. 79. [a.d. 1799.] 

28. Not to extend to papers printed by authority of Parlia- 
ment.'] — Nothing in this Act contained shall extend, or be 
construed to extend, to any papers printed by the authority 
and for the use of either House of Parliament. 

29. Printers to keep a copy of every paper they print, and 
write thereon the name and abode of their employer. — Penalty 
of 20/. for neglect or refusing to produce the copy within six 
monthsT] — Every person who shall print any paper for hire, 
reward, gain or profit, shall carefully preserve and keep one 
copy (at least) of every paper so printed by him or her, on 
which he or she shall write, or cause to be written or printed, 
in fair and legible characters, the name and place of abode of 
the person or persons by whom he or she shall be employed 
to print the same, and every person printing any paper for 
hire, reward, gain or profit, who shall omit or neglect to 
write, or cause to be written or printed as aforesaid, the name 

(a) See p. 189, supra. 
\b) See p. 190, supra. 
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and place of abode of his or her employer on one of such 
printed papers, or to keep or preserve the same for the space 
of six calendar months next after the printing thereof, or to 
produce and show the same to any justice of the peace, who, 
within the said space of six calendar months, shall require 
to see the same, shall for every such omission, neglect, or re- 
fusal, forfeit and lose the sum of twenty pounds (c). 

31. Not to extend to impressions of engravings, or the printing 
names and addresses .] — Nothing herein contained shall extend 
to the impression of any engraving, or to the printing by 
letterpress of the name, or the name and address, or business 
or profession, of any person, and the articles in which he 
deals, or to any papers for the sale of estates or goods by 
auction or otherwise. 

34. Prosecutions to be commenced within three months after 
penalty is incurred."] — No person shall be prosecuted or sued 
for any penalty imposed by this Act, unless such prosecution 
shall be commenced, or such action shall be brought, within 
three calendar months next after such penalty shall have been 
incurred. 

35. Recovery of penalties.] — And any pecuniary penalty 
imposed by this Act, and not exceeding the sum of twenty 
pounds, shall and may be recovered before any justice or 
justices of the peace for the county, stewartry, riding, division, 
city, town, or place in which the same shall be incurred, or 
the person having incurred the same shall happen to be, in a 
summary way. 

36. Application of penalties.] — All pecuniary penalties here- 
inbefore imposed by this Act shall, when recovered in a 
summary way before any justice (d), be applied and dis- 
posed of in manner hereinafter mentioned; that is to say, 
one moiety thereof to the informer before any justice, and 
the other moiety thereof to his Majesty, his heirs and 
successors (*). 



60 Geo. HI. & 1 Geo. IV. c. 8. 

[30th Dec. 1819.] 

Court to make order for the seizure of copies of the libel in 
possession of the persons against whom verdicts shall have been 
had, 8fc. — Evidence of possession being given upon oath. — In 
case of refusal of admission, proceedings.] — Whereas it is 

(c) See pp. 56, 192, supra, 
(a) See 9 & 10 Vict. c. 33, 8. 1, at p. 234, infra. 

(e) The above sections are re-enacted by the 32 & 33 Vict. c. 24, 
Sehed. II. 
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expedient to make more effectual provision for the punish- 
ment of blasphemous and seditious libels: Be it enacted by 
the king's most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, and Commons, 
in this present Parliament assembled, and by the authority of 
the same, that from and after the passing of this Act, in 
every case in which any verdict or judgment by default shall 
be had against any person for composing, printing, or pub- 
lishing any blasphemous libel, or any seditious libel, tending 
to bring into hatred or contempt the person of his Majesty, 
his heirs, or successors, or the Regent, or the government and 
constitution of the United Kingdom as by law established, or 
either House of Parliament, or to excite his Majesty's subjects 
to attempt the alteration of any matter in church or state as 
by law established otherwise than by lawful means, it shall 
be lawful for the judge, or the Court before whom or in 
which such verdict shall have been given, or the Court in 
which such judgment by default shall be had, to make an 
order for the seizure and carrying away and detaining in safe 
custody in such manner as shall be directed in such order, all 
copies of the libel which shall be in the possession of the 
person against whom such verdict or judgment shall have 
been had, or in the possession of any other person named in 
the order for his use ; evidence upon oath having been pre- 
viously given to the satisfaction of the Court or judge that a 
copy or copies of the said libel is or are in the possession of 
such other person for the use of the person against whom 
such verdict or judgment shall have been had as aforesaid ; 
and in every such case it shall be lawful for any justice of the 
peace, or for any constable, or other peace officer acting 
under any such order, or for any person or persons acting 
with or in aid of any such justice of the peace, constable, or 
other peace officer, to search for any copies of such libel in 
any house, building, or other place whatsoever belonging to 
the person against whom any such verdict or judgment shall 
have been had, or to any other person so named in whose 
possession any copies of any such libel belonging to the 
person against whom any such verdict or judgment shall have 
been had, shall be ; and in case admission shall be refused, or 
not obtained within a reasonable time after it shall have been 
first demanded, to enter by force by day into any such house, 
building, or place whatsoever, and to carry away all copies of 
the libel there found, and to detain the same in safe custody 
until the same shall be restored under the provisions of this 
Act, or disposed of according to any further order made in 
relation thereto. 

2. In what case copies of libels seized restored without fee, Sfc, 
or disposed of as Court shall direct."] — And be it further enacted, 
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that if in any such case as aforesaid, judgment shall be 
arrested, or if, after judgment shall have been entered, the 
same shall be reversed upon any writ of error, all copies so 
seized shall be forthwith returned to* the person or persons 
from whom the same shall have been so taken as aforesaid, 
free of all charge and expense, and without the payment of 
any fees whatever : and in every case in which final judgment 
shall be entered upon the verdict so found against the person 
or persons charged with having composed, printed, or pub- 
lished such libel, then all copies so seized shall be disposed of 
as the Court in which such judgment shall be given shall 
order and direct. 

4. Second offence, — Punishment.'] — And be it further en- 
acted, that if any person shall, after the passing of this Act, 
be legally convicted of having after the passing of this Act 
composed, printed, or published any blasphemous libel or any 
such seditious libel as aforesaid, and shall after being so con- 
victed, offend a second time, and be thereof legally convicted 
before any commission of oyer and terminer or gaol delivery, 
or in his Majesty's Court of King's Bench, such person may, 
on such second conviction, be adjudged, at the discretion of 
the Court, either to suffer such punishment as may now by 
law be inflicted in cases of high misdemeanors, or to be 
banished from the United Kingdom and all other parts of his 
Majesty's dominions, for such term of years as the Court in 
which such conviction shall take place shall order. 



6 & 7 Will. IV. o. 76. [a.d. 1836.] 

19. Discovery of proprietors, printers, or publishers of news- 
papers may be enforced by bill, SfcJ] — If any person shall file 
any bill in any Court for the discovery of the name of any 
person concerned as printer, publisher, or proprietor of any 
newspaper, or of any matters relative to the printing or pub- 
lishing of any newspaper, in order the more effectually to 
bring or carry on any suit or action for damages alleged to 
have been sustained by reason of any slanderous or libellous 
matter contained in any such newspaper respecting such per- 
son, it shall not be lawful for the defendant to plead or demur 
to such bill, but such defendant shall be compellable to make 
the discovery required ; provided always, that such discovery 
shall not be made use of as evidence or otherwise in any pro- 
ceeding against the defendant, save only in that proceeding 
for which the discovery is made (o). 

(a) This seotion was re-enacted by 32 & 33 Vict. c. 24, Sched. II., and 
is still the law. The original statute, 6 & 7 Will. 4, c. 76, was entirely 
repealed, no reference, however, being made to this section. 
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2 & 3 Viot. o. 12. [a.d. 1839.] 

2. Penalty upon printers for not printing their name and 
residence on every paper or book ; and on persons publishing the 
same.'] — Every person who shall print any paper or book 
whatsoever, which shall be meant to be published or dis- 
persed, and who shall not print upon the front of every such 
paper, if the same shall be printed on one side only, or upon 
the first or last leaf of every paper or book which shall con- 
sist of more than one leaf, in legible characters, his or her 
name and usual place of abode or business, and every person 
who shall publish or disperse, or assist in publishing or dis- 
persing, any printed paper or book on which the name and 
place of abode of the person printing the same shall not be 
printed as aforesaid, shall for every copy of such paper so 
printed by him or her forfeit a sum not more than five pounds : 
Provided always, that nothing herein contained shall be con- 
strued to impose any penalty upon any person for printing 
any paper excepted out of the operation of the said Act of the 
thirty-ninth year of King George the Third, chapter seventy- 
nine, either in the said Act, or by any Act made for the 
amendment thereof (a). 

3. As to books or papers printed at the University Presses.] — 
In the case of books or papers printed at the University 
Press of Oxford, or the Pitt Press of Cambridge, the printer, 
instead of printing his name thereon, shall print the following 
words, "Printed at the University Press, Oxford," or, "The 
Pitt Press, Cambridge," as the case may be. 

4. No actions for penalties to be commenced, except in the 
name of the Attorney or Solicitor- General in England or the 
Queen's Advocate in Scotland.] — Provided always, that it shall 
not be lawful for any person or persons whatsoever to com- 
mence, prosecute, enter, or file, or cause or procure to be 
commenced, prosecuted, entered, or filed, any action, bill, 
plaint, or information in any of her Majesty's Courts, or 
before any justice or justices of the peace, against any person 
or persons for the recovery of any fine, penalty, or forfeiture 
made or incurred, or which may hereafter be incurred under 
the provisions of this Act, unless the same be commenced, 
prosecuted, entered, or filed in the name of her Majesty's 
Attorney- General, or Solicitor-General in that part of Great 
Britain called England, or her Majesty's Advocate for Scotland 
(as the case may be respectively); and if any action, bill, 
plaint, or information shall be commenced, prosecuted, or 
filed in the name or names of any other person or persons 
than is or are in that behalf before mentioned, the same and 

(a) Pee pp. 56, 192, supra. 
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every proceeding thereupon had are hereby declared and the 
eame shall be null and void to all intents and purposes (b). 



3 & 4 Viot. c. 9. 



An Act to give Summary Protection to Persons employed in the 
Publication of Parliamentary Papers. 

[14th April, 1840.] 

Proceedings, criminal or civil, against persons for publication 
of papers printed by order of Parliament to be stayed upon 
delivery of a certificate and affidavit to the effect that such pub- 
lication is by order of either House of Parliament.] — Whereas 
it is essential to the due and effectual exercise and discharge 
of the functions and duties of Parliament, and to the promo- 
tion of wise legislation, that no obstructions or impediments 
should exist to the publication of such of the reports, papers, 
votes, or proceedings of either House of Parliament, as such ' 
House of Parliament may deem fit or necessary to be pub- 
lished; and whereas obstructions or impediments to such 
publication have arisen and hereafter may arise by means of 
civil or criminal proceedings being taken against persons em- 
ployed by or acting under the authority of the Houses of 
Parliament or one of them, in the publication of such reports, 
papers, votes, or proceedings ; by reason and for remedy 
whereof it is expedient that more speedy protection should be 
afforded to all persons acting under the authority aforesaid, 
and that all such civil or criminal proceedings should be sum- 
marily put an end to, and determined in manner hereinafter 
mentioned : Be it therefore enacted by the Queen's most ex- 
cellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that 
it shall and may be lawful for any person or persons who now 
is or are, or hereafter shall be, a defendant or defendants in 
any civil or criminal proceedings commenced or prosecuted in 
any manner soever, for or on account, or in respect of the 
publication of any such report, paper, votes, or proceedings 
by such person or persons, or by his, her, or their servant or 
servants by or under the authority of either House of Parlia- 
ment, to bring before the Court in which such proceeding 
shall have been or shall be so commenced or prosecuted, or 
before any judge of the same (if one of the superior Courts at 
Westminster), first giving twenty-four hours' notice of his 

(b) The above sections are re-enacted by 32 & 33 Vict. c. 24, Sched. II. 

q2 
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intention bo to do to the prosecutor or plaintiff in such pro* 
ceeding, a certificate under the hand of the Lord High Chan- 
cellor of Great Britain, or the Lord Keeper of the Great Seal, 
or of the Speaker of the House of Lords for the time being, 
or of the Clerk of the Parliaments, or of the Speaker of the 
House of Commons, or of the Clerk of the same House, stating 
that the report, paper, votes, or proceedings, as the case may 
be, in respect whereof such civil or criminal proceeding shall 
have been commenced or prosecuted, was published by such 
person or persons, or by his, her, or their servant or servants by 
order or under the authority of the House of Lords, or of the 
House of Commons, as the case may be, together with an affi- 
davit verifying such certificate ; and such Court or judge shall 
thereupon immediately stay such civil or criminal proceeding, 
and the same, and every writ or process issued therein shall 
be, and shall be deemed and taken to be, finally put an end 
to, determined, and superseded by virtue of this Act (b). 

2. Proceedings to be stayed when commenced in respect of a 
copy of an authenticated report, 8fc.~\ — And be it enacted, that 
in case of any civil or criminal proceeding hereafter to be com- 
menced or prosecuted for or on account or in respect of the 
publication of any copy of such report, paper, votes, or pro- 
ceedings, it shall be lawful for the defendant or defendants at 
any stage of the proceedings to lay before the Court or judge 
such report, paper, votes, or proceedings, and such copy, with 
an affidavit verifying such report, paper, votes, or proceed- 
ings, and the correctness of such copy, and the Court or judge 
shall immediately stay such civil or criminal proceeding, and 
the same, and every writ and process issued therein, shall be 
deemed and taken to be finally put an end to, determined, 
and superseded by virtue of this Act (b). 

3. In proceedings for printing any extract, Sec, it may be 
shown that extract was bond fide made.] — And be it enacted, 
that it shall be lawful in any civil or criminal proceeding to 
be commenced or prosecuted for printing any extract from or 
abstract of such report, paper, votes, or proceedings, to give 
in evidence under the general issue such report, paper, votes, 
or proceedings, and to show that such extract or abstract was 
published bona fide and without malice ; and if such shall be 
the opinion of the jury, a verdict of not guilty shall be entered 
for the defendant or defendants (5). 

4. Act not to affect privileges of Parliament] — Provided 
always, and it is hereby expressly declared and enacted, that 
nothing herein contained shall be deemed or taken, or held, 
or construed, directly or indirectly, by implication or other- 
wise, to affect the privileges of Parliament in any manner 
whatsoever. 

(b) See pp. 95, 120, supra. 
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Lord Campbell's Act (6 & 7 Vict. c. 96). 

JLn Act to amend the Law respecting Defamatory Words and 
Libel [24th August, 1843.] 

Offer of an apology admissible in evidence in mitigation of 
damages*] — For the better protection of private character, and 
for more effectually securing the liberty of the press, and for 
better preventing abuses in exercising the said liberty, Be 
it enacted by the Queen's most excellent Majesty, by and with 
the advice and consent of the Lords spiritual and temporal, 
.and Commons, in this present Parliament assembled, and by 
the authority of the same, that in any action for defamation it 
shall be lawful for the defendant (after notice in writing of 
his intention so to do, duly given to the plaintiff at the time 
of filing or delivering the plea in such action) to give in 
evidence, in mitigation of damages, that he made or offered 
an apology to the plaintiff for such defamation before the 
commencement of the action, or as soon afterwards as he had 
an opportunity of doing so, in case the action shall have been 
commenced before there was an opportunity of making or 
offering such apology (c). 

2. In an action against a newspaper for libel, the defendant 
may plead that it was inserted without malice and without 
neglect, and may pay money into Court as amends J] — And be it 
enacted, that in an action for a libel contained in any public 
newspaper or other periodical publication, it shall be com- 
petent to the defendant to plead that such libel was inserted 
in such newspaper or other periodical publication without 
actual malice and without gross negligence, and that before 
the commencement of the action, or at the earliest opportunity 
afterwards, he inserted in such newspaper or other periodical 
publication a full apology for the said libel, or if the news- 
paper or periodical publication in which the said libel appeared 
should be ordinarily published at intervals exceeding one 
week, had offered to publish the said apology in any news- 
paper or periodical publication to be selected by the plaintiff 
in such action ; and that every such defendant shall, upon filing 
such plea, be at liberty to pay into Court a sum of money by way 
of amends for the injury sustained by the publication of such 
libel, and such payment into Court shall be of the same effect, 
and be available in the same manner and to the same extent, and 
be subject to the same rules and regulations as to payment of 
costs and the form of pleading, except so far as regards the 
pleading of the additional facts hereinbefore required to be 
pleaded by such defendant, as if actions for libel had not been 
excepted from the personal actions in ichich it is lawful to pay 
money into Court under an Act passed in the session of Parlia- 

(e) See pp. 154, 155, supra t 
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meiit held in the fourth year of his late Majesty, intituled " An 
Act for the further Amendment of the Law, and better Advance- 
ment of Justice" (d) ; and that to such plea to. such action it 
shall be competent to the plaintiff to reply generally, denying 
the whole of such plea (e). 

3. Publishing or threatening to publish a libel, Sfc, with intent 
to extort money, punishable by imprisonment with hard labour.] 
— And be it enacted, that if any person shall publish or 
threaten to publish any libel upon any other person, or shall 
directly or indirectly threaten to print or publish, or shall 
directly or indirectly propose to abstain from printing or pub- 
lishing, or shall directly or indirectly offer to prevent the 
printing or publishing, of any matter or thing touching any 
other person, with intent to extort any money or security for 
money, or any valuable thing, from such or any other person, 
or with intent to induce any person to confer or procure for 
any person any appointment or office of profit or trust, every 
such offender, on being convicted thereof, shall be liable to 
be imprisoned, with or without hard labour, in the common 
gaol or house of correction, for any term not exceeding three 
years ; provided always that nothing herein contained shall 
in any manner alter or affect any law now in force in respect 
of the sending or delivery of threatening letters or writings. 

4. Punishment of false defamatory libel.] — And be it enacted, 
that if any person shall maliciously publish any defamatory 
libel, knowing the same to be false, every such person, being 
convicted thereof, shall be liable to be imprisoned in the 
common gaol or house of correction for any term not exceeding 
two years, and to pay such fine as the Court shall award (/). 

5. Punishment of malicious defamatory libel.'] — And be it 
enacted, that if any person shall maliciously publish any 
defamatory libel, every such person, being convicted thereof, 
shall be liable to fine or imprisonment, or both, as the Court 
may award, such imprisonment not to exceed the term of one 
year(/). 

6. Proceedings upon the trial of an indictment or information 
for a defamatory libel. — Double plea. — Plea of not guilty in civil 
and criminal proceedings.] — And be it enacted, that on the 
trial of any indictment or information for a defamatory libel, 
the defendant having pleaded such a plea as hereinafter 
mentioned, the truth of the matters charged may be inquired 
into, but shall not amount to a defence, unless it was for the 
public benefit that the said matters charged should be pub- 
lished ; and that to entitle the defendant to give evidence of 

(d) The words in italics were repealed by the Civil Procedure Acts 
Repeal Act, 1879 (42 & 43 Vict. c. 59), Schedule, Part II. 

(e) See pp. 144, 145, supra. 
(/) See p. 175, supra. 
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the truth, of such matters charged as a defence to such indict- 
ment or information, it shall be necessary for the defendant, 
in pleading to the said indictment or information, to allege 
the truth of the said matters charged in the manner now 
required in pleading a justification to an action for defama- 
tion, and further to allege that it was for the public benefit 
that the said matters charged should be published, and the 
particular fact or facts by reason whereof it was for the public 
benefit that the said matters charged should be published, to 
which plea the prosecutor shall be at liberty to reply gene- 
rally, denying the whole thereof ; and that if, after such plea, 
the defendant shall be convicted on such indictment or infor- 
mation, it shall be competent to the Court, in pronouncing 
sentence, to consider whether the guilt of the defendant is 
aggravated or mitigated by the said plea, and by the evidence 
given to prove or to disprove the same ; provided always, that 
the truth of the matters charged in the alleged libel com- 
plained of by such indictment or information shall in no case 
be inquired into without such plea of justification ; provided 
also, that in addition to such plea it shall be competent to the 
defendant to plead a plea of not guilty ; provided also, that 
nothing in this Act contained shall take away or prejudice 
any defence under the plea of not guilty, which it is now com- 
petent to the defendant to make under such plea, to any action 
or indictment, or information for defamatory words or libel (g). 

7. Evidence to rebut primd facie case of publication by an 
agent. ~] — And be it enacted, that whensoever, upon the trial 
of any indictment or information for the publication of a libel 
under the plea of not guilty, evidence shall have been given 
which shall establish a presumptive case of publication against 
the defendant by the act of any other person by his authority, 
it shall be competent to such defendant to prove that such 
publication was made without his authority, consent, or know- 
ledge, and that the said publication did not arise from want 
of due care or caution on his part (A). 

8. On prosecution for private libel defendant entitled to costs 
on acquittal.'] — And be it enacted, that in the case of any in- 
dictment or information by a private prosecutor for the publi- 
cation of any defamatory libel, if judgment shall be given for 
the defendant, he shall be entitled to recover from the prose- 
cutor the costs sustained by the said defendant by reason of 
such indictment or information ; and that upon a special plea 
of justification to such indictment or information, if the issue 
be found for the prosecutor, he shall be entitled to recover 
from the defendant the costs sustained by the prosecutor by 
reason of such plea, such costs so to be recovered by the 

(g) See pp. 184, 186, supra. 

(h) See pp. 185, 187—188, supra. 
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defendant or prosecutor respectively to be taxed. by the proper 
officer of the Court before which the said indictment or infor- 
mation is tried. 

9. Interpretation of Act. — And be it enacted, that wherever 
throughout this Act, in describing the plaintiff or the defend- 
ant, or party affected or intended to be affected by the offence, 
words are used importing the singular number or the mas- 
culine gender only, yet they shall be understood to include 
several persons as well as one person, and females as well as 
males, unless when the nature of the provision or the context 
of the Act shall exclude such construction. 

10. Commencement and extent of Act."] — And be it enacted, 
that this Act shall take effect from the first day of November 
next ; and that nothing in this Act contained shall extend to 
Scotland. 



8 & 9 Viot. o. 75. 



An Act to amend an Act passed in the session of Parliament 
held in the sixth and seventh years of the reign of her 
present Majesty, intituled "An Act to amend the Law 
respecting Defamatory Words and Libel" 

[31st July, 1845.] 

In cases of action for libel in Ireland where defendant shall 
plead matters allowed by 3 tif 4 Will. 4, c. 42, and pay money 
into Court, such payment to be of the effect as if required by said 
Act J] — Whereas by an Act passed in the session of Parlia- 
ment held in the sixth and seventh years of the reign of her 
present Majesty, intituled "An Act to amend the Law respect- 
ing Defamatory Words and Libel," it is amongst other things 
enacted and provided that the defendant, in an action for a 
libel contained in any public newspaper, or other periodical 
publication, may plead certain matters therein mentioned, and 
may upon filing such plea be at liberty to pay into Court a 
sum of money by way of amends for the injury sustained by 
the publication of such libel ; and it is thereby further enacted, 
that such payment into Court shall be of the same effect, and 
be available in the same manner and to the same extent, and 
be subject to the same rules and regulations as to payment of 
costs and the form of pleading, except so far as regards the 
pleading of the additional facts thereinbefore required to be 
pleaded by such defendant, as if actions for libel had not been 
excepted from the personal actions in which it is lawful to pay 
money into Court under an Act passed in the session of Par- 
liament held in the fourth year of his late Majesty, intituled 
"An Act for the further amendment of the Law and the 
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"better Advancement of Justice ;" and -whereas the said Act of 
the fourth year of the reign of his late Majesty relates only to 
proceedings in the superior Courts in England, but by an Act 
passed in the session of Parliament held in the third and 
fourth years of the reign of her present Majesty, intituled 
"An Act for abolishing Arrest on Mesne Process in Civil 
Actions, except in certain cases, for extending the Remedies 
of Creditors against the Property of Debtors, and for the fur- 
ther Advancement of Justice " (t ), in Ireland, a like provision 
is made for payment of money into Court in all personal 
actions pending in any of the Superior Courts in Ireland as is 
contained in the said Act of the fourth year of the reign of 
his late Majesty in regard to actions pending in the Superior 
Courts in England, with a like exception of actions for libel ; 
and it is expedient to prevent any doubts as to the application 
of the said recited Act of the sixth and seventh years of the 
reign of her present Majesty to actions pending in the Superior 
Courts in Ireland, which may be created by reason of the 
omission of a reference in the last-mentioned Act to the 
said Act of the third and fourth years of the reign of her 

8 resent Majesty : Be it therefore enacted and declared by the 
tueen's most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, and Commons, in 
this present Parliament assembled, and by the authority of 
the same, that where in any action pending in the Superior 
Courts in Ireland for a libel contained in any public news- 
paper or other periodical publication, the defendant shall 
plead the matters allowed to be pleaded by the said first- 
mentioned Act, and shall on filing such plea pay money into 
Court as provided by such Act, such payment into Court shall 
be of the same effect and be available in the same manner 
and to the same extent, and be subject to the same rules and 
regulations now in force, or hereafter to be made, as to pay- 
ment of costs and the form of pleading, except so far as 
regards the pleading of the additional facts so required to be 
pleaded by such defendant, as if actions for libel had not been 
excepted from the personal actions in which it is lawful to 
pay money into Court under the said recited Act of the third 
and fourth years of the reign of her present Majesty. 

2. Defendant not to file such plea without paying money into 
Court by way of amends."] — And be it declared and enacted, 
that it shall not be competent to any defendant in such action, 
whether in England or in Ireland, to file any such plea 
without at the same time making a payment of money into 
Court by way of amends, as provided by the said Act (k), but 

(t) 3 & 4 Vict. o. 105, s. 46, repealed by Stat. Law Rev. Act, 1875. 
(k) Words in italics repealed by Civil Procedure Acts Repeal Act, 1879 
(42 & 43 Vict. c. 59), Sched. Part II. 
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every sucli plea so filed without payment of money into Court 
shall be deemed a nullity, and may be treated as such by the 
plaintiff in the action (/). 



9 & 10 Viot. c. 33. 

[July 27th, 1846.] 

1. Proceedings under 39 Geo. 3, c. 79, shall not be commenced 
unless in the name of the law officers of the CrownJ] — It shall 
not be lawful for any person or persons to commence, prose- 
cute, enter, file, or cause or procure to be commenced, prose- 
cuted, entered, or filed, any action, bill, plaint, or information 
in any of her Majesty's Courts, or before any justice or justices 
of the peace, against any person or persons for the discovery 
of any fine which may hereafter be incurred under the provi- 
sions of the Act of the thirty^ ninth year of King George the 
Third, chapter seventy-nine, set out in this Act, unless the 
same be commenced, prosecuted, entered, or filed in the name 
of her Majesty's Attorney-General or Solicitor- General in 
England, or her Majesty's Lord Advocate in Scotland, and 
every action, bill, plaint, or information, which shall be com- 
menced, prosecuted, entered, or filed in the name or names of 
any other person or persons than is in that behalf before 
mentioned, and every proceeding thereupon had, shall be null 
and void to all intents and purposes (m). 



11 & 12 Vict. o. 12. 



An Act for the better security of the Crown and Government 

of the United Kingdom, 

[April 22nd, 1848.] 

3. Offences declared felonies by this Act to be punishable by 
transportation or imprisonment A — And be it enacted, that if 
any person whatsoever, after tne passing of this Act, shall, 
within the United Kingdom or without, compass, imagine, 
invent, devise, or intend to deprive or depose our most 
Gracious Lady the Queen, her heirs or successors, from the 
style, honour, or royal name of the imperial crown of the 
United Kingdom, or of any other of her Majesty's dominions 
and countries, or to levy war against her Majesty, her heirs 

(/) See p. 144, supra. 

(m) This section is re-enacted by the 32 & 33 Vict. o. 24, Sched. II. 
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or successors, within any part of the United Kingdom, in 
order by force or constraint to compel her or them to change 
her or their measures or counsels, or in order to put any force 
or constraint upon, or in order to intimidate or overawe both 
Houses or either House of Parliament, or to move or stir any 
foreigner or stranger with force to invade the United King- 
dom, or any other of her Majesty's dominions or countries 
under the obeisance of her Majesty, her heirs or successors, 
and such compassings, imaginations, inventions, devices, or 
intentions, or any of them, shall express, utter, or declare, by 
publishing any printing or writing, or by open or advised 
speaking, or by any overt act or deed, every person so offend- 
ing shall be guilty of felony, and being convicted thereof, 
shall be liable, at the discretion of the Court, to be trans- 
ported beyond the seas for the term of his or her natural life, 
or for any term not less than seven years, or to be imprisoned 
for any term not exceeding two years, with or without hard 
labour, as the Court shall direct. 



20 & 21 Vict. o. 83. 



An Act for more effectually preventing the Sale of Obscene 
Books j Pictures, Prints and other articles. 

[25th August, 1857.] 

Whereas it is expedient to give additional powers for the 
suppression of the trade in obscene books, prints, drawings, 
and other obscene articles : Be it enacted by the Queen's 
most excellent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, as follows : 

1. Justices, Sfc, may authorize search of suspected premises.] 
— It shall be lawful for any metropolitan police magistrate or 
other stipendiary magistrate, or for any two justices of the 
peace, upon complaint made before him or them, upon oath, 
that the complainant has reason to believe, and does believe, 
that any obscene books, papers, writings, prints, pictures, 
drawings, or other representations, are kept in any house, 
shop, room, or other place, within the limits of the jurisdic- 
tion of any such magistrate or justices, for the purpose of sale 
or distribution, exhibition for purposes of gain, lending upon 
hire, or being otherwise published for purposes of gain, which 
complainant shall also state upon oath that one or more articles 
of the like character have been sold, distributed, exhibited, 
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lent, op otherwise published as aforesaid, at or in connection 
with such place, so as to satisfy such magistrate or justices 
that the belief of the said complainant is well founded, and 
upon such magistrate or justices being also satisfied that any 
of such articles so kept for any of the purposes aforesaid are 
of such a character and description that the publication of 
them would be a misdemeanor, and proper to be prosecuted 
as such, to give authority by special warrant to any constable 
or police officer into such house, shop, room or other place, 
with such assistance as may be necessary, to enter in the day 
time, and if necessary to use force, by breaking open doors or 
otherwise, and to search for and seize all such books, papers, 
writings, prints, pictures, drawings, or other representations 
as aforesaid, found in such house, shop, room, or other place, 
and to carry all the articles so seized before the magistrate or 
justices issuing the said warrant, or some other magistrate or 
justices exercising the same jurisdiction ; and such magistrate 
or justices shall thereupon issue a summons, calling upon the 
occupier of the house or other place which may have been so en- 
tered, by virtue of the said warrant, to appear within seven days 
before such police stipendiary magistrate or any two justices 
in petty sessions for the district, to show cause why the articles 
so seized should not be destroyed ; and if such occupier or 
some other person claiming to be the owner of the said articles 
shall not appear within the time aforesaid, or shall appear, 
and such magistrate or justices shall be satisfied that such 
articles, or any of them, are of the character stated in the 
warrant, and that such, or any of them, have been kept for 
any of the purposes aforesaid, it shall be lawful for the said 
magistrate or justices, and he or they are hereby required, to 
order the articles so seized, except such of them as he or they 
may consider necessary to be preserved as evidence in some 
further proceeding, to be destroyed at the expiration of the 
time hereinafter allowed for lodging an appeal, unless notice 
of appeal as hereinafter mentioned be given, and such articles 
shall be in the meantime impounded ; and if such magistrate 
or justices shall be satisfied that the articles seized are not of 
the character stated in the warrant, or have not been kept for 
any of the purposes aforesaid, he or they shall forthwith 
direct them to be restored to the occupier of the house or 
other place in which they were seized. 

2. Tender of amends, fyc. — No plaintiff shall recover in any 
action for any irregularity, trespass, or other wrongful pro- 
ceeding, made or committed in the execution of this Act, or 
in, under, or by virtue of any authority hereby given, if 
tender of sufficient amends shall have been made by or on 
behalf of the party who shall have committed such irregu- 
larity, trespass, or other wrongful proceeding, before such 
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action brought ; and in case no tender shall have been made, 
it shall be lawful for the defendant in any such action, by 
leave of the Court where such action shall depend, at any 
time before issue joined, to pay into Court such sum of money 
.as he shall think fit, whereupon such proceeding, order, and 
a'djudication shall be had and made in and by such Court as 
in other actions where defendants are allowed to pay money 
into Court. 

3. Limitation of actions. — No action, suit, or information, 
or any other proceeding of what nature soever, shall be 
brought against any person for anything done or omitted to 
be done in pursuance of this Act, or in the execution of the 
authorities under this Act, unless notice in writing shall be 
given by the party intending to prosecute such action, suit, 
information, or other proceeding to the intended defendant, 
one calendar month at least before prosecuting the same, 
nor unless such action, suit, information, or other proceed- 
ing shall be brought or commenced within three calendar 
months next after the act or omission complained of, or in 
case there shall be a continuation of damage, then within 
three calendar months next after the doing such damage 
shall have ceased. 

4. Appeal. — Any person aggrieved by any act or deter- 
mination of such magistrate or justices in or concerning the 
execution of this Act may appeal to the next general or 
quarter sessions for the county, riding, division, city, borough, 
or place in and for which such magistrate or justices shall 
have so acted, giving to the magistrate or justices of the 
peace whose act or determination shall be appealed against, 
notice in writing of such appeal and of the grounds thereof, 
within seven days after such act or determination, and before 
the next general or quarter sessions, and entering within 
such seven days into a recognizance with sufficient surety 
before a justice of the peace for the county, city, borough, or 
place in which such act or determination shall have taken 
place, personally to appear and prosecute such appeal, and to 
abide the order of, and pay such costs as shall be awarded by 
such Court of Quarter Sessions, or any adjournment thereof, 
and the Court at such general or quarter sessions shall hear 
and determine the matter of such appeal, and shall make 
such order therein as shall to the said Court seem meet ; 
and such Court, upon hearing and finally determining such 
appeal, shall and may according to their discretion award 
such costs to the party appealing or appealed against as they 
shall think proper; and if such appeal be dismissed or 
decided against the appellant, or be not prosecuted, such 
Court may order the articles seized forthwith to be destroyed: 
provided always, that it shall not be lawful for the appellant 
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on the hearing of any such appeal to go into or give evidence 
of any other grounds of appeal against any such order, act, 
or determination than those set forth in such notice of appeal. 
5. Limitation of Act.~\ — This Act shall not extend to 
Scotland. 



44 & 45 Vict. c. 60. 

An Act to amend the Law of Newspaper Libel, and to provide 
for the Registration of Newspaper Proprietors. 

[27th August, 1881.] 

Whereas it is expedient to amend the law affecting civil 
actions and criminal prosecutions for newspaper libel : 

And whereas it is also expedient to provide for the regis- 
tration of newspaper proprietors : 

Be it enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and tem- 
poral, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. Interpretation.] — In the construction of this Act, unless 
there is anything in the subject or context repugnant thereto, 
the several words and phrases hereinafter mentioned shall 
have and include the meanings following ; (that is to say), 

The word " registrar " shall mean in England the registrar 
for the time being of joint stock companies, or such person as 
the Board of Trade may for the time being authorize in that 
behalf, and in Ireland the assistant registrar for the time 
being of joint stock companies for Ireland, or such person as 
the Board of Trade may for the time being authorize in that 
behalf. 

The phrase " registry office' ' shall mean the principal office 
for the time being of the registrar in England or Ireland, as 
the case may be, or such other office as the Board of Trade 
may from time to time appoint. 

The word "newspaper" shall mean any paper containing 
public news, intelligence, or occurrences, or any remarks or 
observations therein printed for sale, and published in Eng- 
land or Ireland periodically, or in parts or numbers at in- 
tervals not exceeding twenty-six days between the publication 
of any two such papers, parts, or numbers. 

Also any printed paper in order to be dispersed, and made 
public weekly or oftener, or at intervals not exceeding twenty- 
six days, containing only or principally advertisements (n). 

(») See p. 98, supra. 
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The word "occupation" when applied to any person shall 
mean his trade or following, and if none, then his rank or 
usual title, as esquire, gentleman. 

The phrase "place of residence " shall include the street, 
square, or place where the person to whom it refers shall 
reside, and the number (if any) or other designation of the 
house in which he shall so reside. 

The word "proprietor" shall mean and include as well the 
sole proprietor of any newspaper, as also in the case of a 
divided proprietorship the persons who, as partners or other- 
wise, represent and are responsible for any share or interest 
in the newspaper as between themselves and the persons in 
like manner representing or responsible for the other shares 
or interests therein, and no other person. 

2. Newspaper reports of certain meetings privileged.] — Any 
report published in any newspaper of the proceedings of a public 
meeting shall be privileged, if such meeting was lawfully con- 
vened for a lawful purpose and open to the public, and If such 
report was fair and accurate, and published without malice , and 
if the publication of the matter complained of was for the public 
benefit; provided always, that the protection intended to be 
afforded by this section shall not be available as a defence in any 
proceeding, if the plaintiff or prosecutor can show that the 
defendant has refused to insert in the newspaper in which the 
report containing the matter complained of appeared a reasonable 
letter or statement of explanation or contradiction by or on 
behalf of such plaintiff or prosecutor (o). 

3. No prosecution for newspaper libel without fiat of Attorney- 
General.]— *-No criminal prosecution shall be commenced against 
any proprietor, publisher, editor, or any person responsible for 
the publication of a newspaper for any libel published therein, 
without the written fiat or allowance of the Director of Public 
Prosecutions in England or her Majesty } s Attorney- General in 
Ireland being first had and obtained (p). 

4. Inquiry by Court of summary jurisdiction as to libel being 
for public benefit or being true.] — A Court of summary juris- 
diction, upon the hearing of a charge against a proprietor, 
publisher, or editor, or any person responsible for the pub- 
lication of a newspaper, for a libel published therein, may 
receive evidence as to the publication being for the public 
benefit, and as to the matters charged in the libel being true, 
and as to the report being fair and accurate, and published 
without malice, and as to any matter which under this or any 
other Act, or otherwise, might be given in evidence by way 

(o) This section was repealed by 51 & 52 Vict. o. 64, s. 2. See sect. 4 of 
that Act, p. 244, infra. 

(p) This section was repealed by 51 & 52 Vict. c. 64, s. 8, q.v., p. 246, 
infra. 



240 APPENDIX B, 

of defence by the person charged on his trial on indictment/ 
and the Court, if of opinion after hearing such evidence that 
there is a strong or probable presumption that the jury on the 
trial would acquit the person charged, may dismiss the case (q). 

5. Provision as to summary conviction for libel.l — If a Court 
of summary jurisdiction upon the hearing of a charge against 
a proprietor, publisher, editor, or any person responsible for 
the publication of a newspaper for a libel published therein, 
is of opinion that though the person charged is shown to 
have been guilty the libel was of a trivial character, and that 
the offence may be adequately punished by virtue of the 
powers of this section, the Court shall cause the charge to be 
reduced into writing and read to the person charged, and 
then address a question to him to the following effect: "Do 
you desire to be tried by a jury, or do you consent to the 
case being dealt with summarily?" and, if such person assents 
to the case being dealt with summarily, the Court may sum- 
marily convict him and adjudge him to pay a fine not exceeding 
fifty pounds (r). 

Section twenty-seven of the Summary Jurisdiction Act, 
1879, shall, so far as is consistent with the tenor thereof, 
apply to every such proceeding as if it were herein enacted 
and extended to Ireland, and as if the Summary Jurisdiction 
Acts were therein referred to instead of the Summary Juris- 
diction Act, 1848. 

6. 22 Sf 23 Vict. c. 17, made applicable to this Act.l — Every 
libel or alleged libel, and every offence under this Act, shall 
be deemed to be an offence within and subject to the pro- 
visions of the Act of the session of the twenty-second and 
twenty-third years of the reign of her present Majesty, 
chapter seventeen, intituled "An Act to prevent vexatious 
indictments for certain misdemeanors." 

7. Board of Trade may authorize registration of the names of 
only a portion of the proprietors of a newspaper.^ — Where, in 
the opinion of the Board of Trade, inconvenience would arise 
or be caused in any case from the registry of the names of 
all the proprietors of the newspaper (either owing to minority, 
coverture, absence from the United Kingdom, minute sub- 
division of shares, or other special circumstances), it shall be 
lawful for the Board of Trade to authorize the registration of 
such newspaper in the name or names of some one or more 
responsible "representative proprietors.' ' 

o. Register of newspaper proprietors to be established.] — A 
register of the proprietors of newspapers as defined by this 
Act shall be established under the superintendence of the 
registrar. 

(q) See pp. 173 — 176, supra. 
(r) See pp. 175, 176, supra. 
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9. Annual returns to be made.'] — It shall be the duty of the 
printers and publishers for the time being of every newspaper 
to make or cause to be made to the Registry Office on or 
before the thirty-first of July one thousand eight hundred and 
eighty-one, and thereafter annually in the month of July in 
every year, a return of the following particulars according to 
the Schedule A. hereunto annexed ; that is to say, 

(a) The title of a newspaper : 

(b) The names of all the proprietors of such newspaper 

together with their respective occupations, places of 
business (if any), and places of residence (#). 

10. Penalty for omission to make annual returns. 1 — H within 
the further period of one month after the time hereinbefore 
appointed for the making of any return as to any newspaper 
such return be not made, then each printer and publisher of such 
newspaper shall, on conviction thereof, be liable to a penalty 
not exceeding twenty-five pounds, and also to be directed by 
a summary order to make a return within a specified time. 

11. Power to party to make return.] — Any party to a transfer 
or transmission of or dealing with any share of or interest in 
any newspaper whereby any person ceases to be a proprietor 
or any new proprietor is introduced may at any time make or 
cause to be made to the Registry Office a return according to 
the Schedule B. hereunto annexed and containing the parti- 
culars therein set forth (t). 

12. Penalty for wilful misrepresentation in or omission from 
return.] — If any person shall knowingly and wilfully make or 
cause to be made any return by this Act required or permitted 
to be made in which shall be inserted or set forth, the name 
of any person as a proprietor of a newspaper who shall not 
be a proprietor thereof, or in which there shall be any mis- 
representation, or from which there shall be any omission in 
respect of any of the particulars by this Act required to be 
contained therein whereby such return shall be misleading, 
or if any proprietor of a newspaper shall knowingly and wil- 
fully permit any such return to be made which shall be mis- 
leading as to any of the particulars with reference to his own 
name, occupation, place of business (if any), or place of resi- 
dence, then and in every such case every such offender being 
convicted thereof shall be liable to a penalty not exceeding 
one hundred pounds. 

13. Registrar to enter returns in register.] — It shall be the 
duty of the registrar and he is hereby required forthwith to 
register every return made in conformity with the provisions 
of this Act in a book to be kept for that purpose at the 
Registry Office and called "the register of newspaper pro- 



(«) See pp. 54, 192, 193, supra, 
(t) See p. 193, supra. 
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prietors," and all persons shall be at liberty to search and 
inspect the said book from time to time during the hours of 
business at the Registry Office, and any person may require 
a copy of any entry in or an extract from the book to be certi- 
fied by the registrar or his deputy for the time being or under 
the official seal of the registrar (w). 

14. Fees payable for registrar's services.] — There shall be 
paid in respect of the receipt and entry of returns made in 
conformity with the provisions of this Act, and for the inspec- 
tion of the register of newspaper proprietors, and for certified 
copies of any entry therein, and in respect of any other services 
to be performed by the registrar, such fees (if any) as the 
Board of Trade with the approval of the Treasury may direct 
and as they shall deem requisite to defray as well the addi- 
tional expenses of the Registry Office caused by the provisions 
of this Act, as also the further remunerations and salaries (if 
any) of the registrar, and of any other persons employed under 
him in the execution of this Act, and such fees shall be dealt 
with as the Treasury may direct (w). 

15. Copies of entries in and extracts from register to be evi- 
dence.] — Every copy of an entry in or extract from the register 
of newspaper proprietors, purporting to be certified by the 
registrar or his deputy for the time being, or under the official 
seal of the registrar, shall be received as conclusive evidence 
of the contents of the said register of newspaper proprietors, 
so far as the same appear in such copy or extract without 
proof of the signature thereto or of the seal of office affixed 
thereto, and every such certified copy or extract shall in all 
proceedings, civil or criminal, be accepted as sufficient primd 
facie evidence of all the matters and things thereby appearing, 

unless and until the contrary thereof be shown (w). 

16. Recovery of penalties and enforcement of orders.] — All 
penalties under this Act may be recovered before a Court 
of summary jurisdiction in manner provided by the Summary 
Jurisdiction Acts. 

Summary orders under this Act may be made by a Court 
of summary jurisdiction, and enforced in manner provided by 
section thirty -four of the Summary Jurisdiction Act, 1879; 
and, for the purposes of this Act, that section shall be deemed 
to apply to Ireland in the same manner as if it were re-enacted 
in this Act. 

17. Definitions.'] — The expression " a Court of summary 
jurisdiction " has in England the meanings assigned to it by 
the Summary Jurisdiction Act, 1879 ; and in Ireland means 
any justice or justices of the peace, stipendiary or other 
magistrate or magistrates, having jurisdiction under the 
Summary Jurisdiction Acts. 

The expression " Summary Jurisdiction Acts " has as re-? 

(«) See pp. 64, 192, 193, supra. 
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gards England the meanings assigned to it by the Summary 
Jurisdiction Act, 1879; and as regards Ireland, means within 
the police district of Dublin metropolis the Acts regulating 
the powers and duties of justices of the peace for such district, 
or of the police of that district, and elsewhere in Ireland the 
Petty Sessions (Ireland) Act, 1851, and any Act amending 
the same. 

18. Provisions as to registration of newspaper proprietors not 
to apply to newspaper belonging to a joint stock company J] — 
The provisions as to the registration of newspaper proprietors 
contained in this Act shall not apply to the case of any news- 
paper which belongs to a joint stock company duly incorpo- 
rated under and subject to the provisions of the Companies 
Acts, 1862 to 1879 (*). 

19. Act not to extend to Scotland.'] — This Act shall not 
extend to Scotland. 

20. Short title.'] — This Act may for all purposes be cited as 
the Newspaper Libel and Registration Act, 188L 



The SCHEDULES to which this Act refers. 



SCHEDULE A. 

Return made pursuant to the Newspaper Libel and Registration 

Act, 1881. 



Title of the Newspaper. 



Names of 

the 
Proprietors. 



Occupations 

of the 
Proprietors. 



Places of 
business (if 
any) of the 
Proprietors. 



Places of 
Residence of 

the 
Proprietors. 



SCHEDULE B. 

Return made pursuant to the Newspaper Libel and Registration 

Act, 1881. 



Title of 
Newspaper. 



Names of 

Persons who 

cease to be 

Proprietors. 



Names of 
Persons who 

become 
Proprietors. 



Occupation 

of new 
Proprietors. 



Places of 
business (if 
any) of new 
Proprietors. 



Places of 
Residence 

of new 
Proprietors. 



(x) See p. 193, supra. 
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51 & 52 VlOT. c. 64. 

An Act to amend the Law of Libel, 

[24th December, 1888.] 

Whebeas it is expedient to amend the law of libel : Be it 
therefore enacted by the Queen's most excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. Interpretation.^ — In the construction of this Act the 
word "newspaper" shall have the same meaning as in the 
Newspaper Libel and Registration Act, 1881 (y). 

2. Repeal of 44 $ 45 Vict. c. 60, s. 2.] — Section two of the 
Newspaper Libel and Registration Act, 1881, is hereby re- 
pealed (2). 

3. Newspaper reports of proceedings in Court privileged.^ — 
A fair and accurate report in any newspaper of proceedings 
publicly heard before any Court exercising judicial authority 
shall, if published contemporaneously with such proceedings, 
be privileged: Provided that nothing in this section shall 
authorize the publication of any blasphemous or indecent 
matter (a). 

4. Newspaper reports 0/ proceedings of public meetings and of 
certain bodies and persons privileged.^ — A fair and accurate 
report published in any newspaper of the proceedings of a 
public meeting, or (except where neither the public nor any 
newspaper reporter is admitted) of any meeting of a vestry, 
town council, school board, board of guardians, board or local 
authority formed or constituted under the provisions of any 
Act of Parliament, or of any committee appointed by any of 
the above-mentioned bodies, or of any meeting of any com- 
missioners authorized to act by letters patent, Act of Parlia- 
ment, warrant under the Royal Sign Manual, or other lawful 
warrant or authority, select committees of either House of 
Parliament, justices of the peace in quarter sessions assembled 
for administrative or deliberative purposes, and the publica- 
tion at the request of any Government office or department, 
officer of state, commissioner of police, or chief constable, of 
any notice or report issued by them for the information of the 
public, shall be privileged, unless it shall be proved that such 
report or publication was published or made maliciously: 
Provided that nothing in this section shall authorize the pub- 
lication of any blasphemous or indecent matter : Provided 
also, that the protection intended to be afforded by this 
section shall not be available as a defence in any proceedings 
if it shall be proved that the defendant has been requested to 

(y) See p. 98, supra. (z) See p. 239, supra. (a) See p. 96 et sei* 
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insert in the newspaper in which the report or other publica- 
tion complained of appeared a reasonable letter or statement 
by way of contradiction or explanation of such report or other 
publication, and has refused or neglected to insert the same : 
Provided further, that nothing in this section contained shall 
be deemed or construed to limit or abridge any privilege now 
by law existing, or to protect the publication of any matter 
not of public concern and the publication of which is not for 
the public benefit (b). 

For the purposes of this section "public meeting" shall 
mean any meeting bond fide and lawfully held for a lawful 
purpose, and for the furtherance or discussion of any matter 
of public concern, whether the admission thereto be general 
or restricted (c). 

5. Consolidation of actions.'] — It shall be competent for a 
judge or the Court, upon an application by or on behalf of 
two or more defendants in actions in respect of the same, or 
substantially the same, libel brought by one and the same 
person, to make an order for the consolidation of such actions, 
so that they shall be tried together ; and after such order has 
been made, and before the trial of the said actions, the 
defendants in any new actions instituted in respect to the 
same, or substantially the same, libel shall also be entitled 
to be joined in a common action upon a joint application 
being made by such new defendants and the defendants in 
the actions already consolidated (d). 

In a consolidated action under this section the jury shall 
assess the whole amount of the damages (if any) in one sum, 
but a separate verdict shall be taken for or against each 
defendant in the same way as if the actions consolidated had 
been tried separately ; and if the jury shall have found a 
verdict against the defendant or defendants in more than one 
of the actions so consolidated, they shall proceed to apportion 
the amount of damages which they shall have so found 
between and against the said last-mentioned defendants ; and 
the judge at the trial, if he awards to the plaintiff the costs of 
the action, shall thereupon make such order as he shall deem 
just for the apportionment of such costs between and against 
such defendants (e). 

6. Power to defendant to give certain evidence in mitigation of 
damages. ~] — At tne trial of an action for a libel contained in 
any newspaper the defendant shall be at liberty to give in 
evidence in mitigation of damages that the plaintiff has 
already recovered (or has brought actions for) damages or 
has received or agreed to receive compensation in respect of a 



(b) See pp. 109—120, supra. 

(c) See pp. 109—116, supra. 



((/) See pp. 159, 160, supra, 
(e) See pp. 160, 161, supra % 
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libel or libels to the same purport or effect as the libel for 
which such action has been Drought (/). 

7. Obscene matter need not be set forth in indictment or other 
judicial proceeding J] — It shall not be necessary to set out in 
any indictment or other judicial proceeding instituted against 
the publisher of any obscene libel the obscene passages, but 
it shall be sufficient to deposit the book, newspaper, or other 
documents containing the alleged libel with the indictment or 
other judicial proceeding, together with particulars showing 
precisely by reference to pages, columns, and lines in what 
part of the book, newspaper, or other document the alleged 
libel is to be found, and such particulars shall be deemed to 
form part of the record, and all proceedings may be taken 
thereon as though the passages complained of had been set 
out in the indictment or judicial proceeding (g). 

8. Order of judge required for prosecution of newspaper 
proprietory 8fc.~] — Section three of the forty-fourth and forty-fifth 
Victoria, chapter sixty, is hereby repealed, and instead thereof 
be it enacted that no criminal prosecution shall be commenced 
against any proprietor, publisher, editor, or any person re- 
sponsible for the publication of a newspaper for any libel 
published therein without the order of a Judge at Chambers 
being first had and obtained. 

Such application shall be made on notice to the person 
accused, who shall have an opportunity of being heard against 
such application (A). 

9. Person proceeded against criminally a competent witness. ~] 
— Every person charged with the offence of libel before any 
court of criminal jurisdiction, and the husband or wife of the 
person so charged, shall be competent, but not compellable, 
witnesses on every hearing at every stage of such charge (t). 

10. Extent of ActJ] — This Act shall not apply to Scotland. 

11. Short title.'] — This Act may be cited as the Law of 
Libel Amendment Act, 1888. 



(/) See pp. 154, 155, 158, supra. 

(V) This provision is aimed at preventing the recurrence of cases like 
Bradlaugh and Besant v. The Queen (1878) (C. A.), 3 Q. B. D. 607 ; 48 
L. J. M. C. 6 ; 26 W. R. 410 ; 38 L. T. 118 ; 14 Cox, C. C. 68, where 
the appellants were indicted for publishing an obscene book and were 
convicted, but the Court for Crown Cases Reserved subsequently quashed 
the conviction on the technical ground that the obscene passages in the 
book had not been fully set out in the indictment, the book having been 
merely referred to therein by name. 

(h) See pp. 176, 182—184, supra. 

(i) This provision effects in the case of libel what in all likelihood will, 
before long, be the law in regard to all criminal offences. 
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52 & 53 Vict. o. 18. 

An Act to suppress Indecent Advertisements. 

Be it enacted by the Queen's most excellent Majesty, by 
and with, the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. Short title.] — This Act may be cited as the Indeoent 
Advertisements Act, 1889. 

2. Commencement of Act.'] — This Act shall come into opera- 
tion on the first day of January, one thousand eight hundred 
and ninety. 

3. Summary proceedings against persons affixing, Sfc. w- 
decent or obscene pictures or printed or written matter.] — Who- 
ever affixes to or inscribes on any house, building, wall, 
hoarding, gate, fence, pillar, post, board, tree, or any other 
thing whatsoever, so as to be visible to a person being in or 
passing along any street, public highway, or footpath, and 
whoever affixes to or inscribes on any public urinal, or delivers 
or attempts to deliver, or exhibits, to any inhabitant or to any 
person being in or passing along any street, public highway, 
or footpath, or throws down the area of any house, or exhibits 
to public view in the window of any house or shop, any pic- 
ture or printed or written matter which is of an indecent or 
obscene nature, shall, on summary conviction in manner pro- 
vided by the Summary Jurisdiction Acts, be liable to a penalty 
not exceeding forty shillings, or, in the discretion of the Court, 
to imprisonment for any term not exceeding one month, with 
or without hard labour. 

4. Summary proceedings against persons sending others to do 
the acts punishable under sect. 3.] — Whoever gives or delivers 
to any other person any such pictures, or printed or written 
matter mentioned in section three of this Act, with the intent 
that the same, or some one or more thereof, should be affixed, 
inscribed, delivered, or exhibited as therein mentioned, shall, 
on conviction in manner provided by the Summary Jurisdic- 
tion Acts, be liable to a penalty not exceeding five pounds, or, 
in the discretion of the Court, to imprisonment for any term 
not exceeding three months, with or without hard labour. 

5. Certain advertisements declared indecent.] — {This section 
declares that advertisements of a certain specified nature shall 
be deemed to be printed or written matter within the meaning 
of section 3 of this Act.] 

6. Constable may arrest on view of offence.] — Any constable 
or other peace officer may arrest without warrant any person 
whom he shall find committing any offence against this Act. 
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7. Interpretation.'] — In -this Act the expression u Summary 
Jurisdiction Acts" — 

In England means the Summary Jurisdiction (English) 
Acts within the meaning of the Summary Jurisdiction 
Act, 1879; 

In Scotland means the Summary Jurisdiction (Scotland) 
Acts, 1864 and 1881, and any Acts amending the same; 
and 

In Ireland means within the police district of Dublin metro- 
polis the Acts regulating the powers and duties of justices 
of the peace for such district, or of the police of such dis- 
trict, and elsewhere in ' Ireland the Petty Sessions (Ire- 
land) Act, 1851,- and any Act amending the same. 



54 & 55 Vict. o. 51. 



An Act to amend the Law relating to the Slander of Women. 

[5th August, 1891.] 

Be it enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. Amendment of law.] — Words spoken and published after 
the passing of this Act which impute unchastity or adultery 
to any woman or girl shall not require special damage to 

. render them actionable (a). 

Provided always, that in any action for words spoken and 
made actionable by this Act, a plaintiff shall not recover more 
costs than damages, unless the judge shall certify that there 
was reasonable ground for bringing the action (a). 

2. Short title and extent.] — This Act may be cited as the 
Slander of Women Act, 1891, and shall not apply to Scotland. 

(a) See pp. 36, 37, supra. 
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ACTIO PERSONALIS MOBITUB CUM PERSONA, 149. 

ACTION, 

comments on, after conclusion, fair and bond fide, no libel, 

77. 
consolidation of, 159. 

can only be in cases of same or substantially 
the same libel, ibid. 
assessment of damages in a consolidated, 160. 
apportionment of costs „ ,, 161. 
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ACTION— continued. 
costs of, 165. 
must be brought within what time, 147. 

and where, 18, note («). 
no comment on, till concluded, 77, 164. 
previous, a good defence, 146. 

report of, where privileged, 77, 87, 96 et «ej., 102 et aeq. 
wno is liable to, for libel in newspaper or journal, 54 — 58. 

ACTIONS, 

limitation of, 147, 148. 

ACTS, 

of public men, fair and bond fide comments on, 83, 84. 

ADMINISTRATION OF JUSTICE, 
a matter of public interest, 84. 

articles in newspaper reflecting on, 74, 77, 82, 84, 164. 
fair and bond fide comments on, no libel, 77, 84. 
no comment allowed until trial is concluded, 77, 164. 

ADMINISTRATORS, 

cannot sue or be sued for libel or slander, 149. 
of deceased plaintiff, position of, ibid. 

ADMIRALTY, 

report to Board of, privileged, 83. 

ADULTERY, 

words imputing, to a woman or girl, do not require proof 
of special damage to support action for slander, 19, 36 — 37. 

ADVERTISEMENT, 

of cure may be criticised, 86. 

indecent, may be destroyed, 1 80. 

of tradesmen, may be criticised, 86. 

in public paper, no privilege for, if necessary, 128. 

AFFAIRS OF STATE, 

a matter of public interest, 83. 

fair and bonk fide comments on, no libel, 78, 83, 84. 

AGENT, 

and principal, 16, 17, 54—58, 187, 188. 
command of principal no defence, 57, 58. 
innocently publishing a libel, 16, 17, 54, 55, 57, 58, 187. 
company or corporation, when liable for libel or slander, 
published by, 69. 

AGGRAVATION OF DAMAGES, 

evidence in, what may be given as, 150. 
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AGREEMENT, 

to accept apologies from defendant, 145 — 146. 

ALIEN, 

enemy cannot sue, 65. 

friend can sue, 63. 

friend must generally give security for costs, 63 — 64, 

AMENDS, 

evidence of, in mitigation of damages, 154. 

ANNUAL EETURN, 

of the title of a newspaper, and of names of proprietors, &c, 
printers and publishers to make, 54, 192 — 193. 

APOLOGY, 

as a defence under Lord Campbell's Act, 144, 145. 

notice of intention to give evidence of, in mitigation of 

damages, 154. 
publication of, agreement to accept when executed is a good 

defence to an action, 145, 146. 

APPEAL, 

is by way of motion for new trial, 166—168, 219—220. 

ARCHITECT, 
libel on, 9. 
slander on, 34. 

ART, 

fair and bond fide comments on, no libel, 85. 

AUTHOR, 

fair and bond fide comment on work of, no libel, 78, 80, 85. 
liability of, for libel in newspaper, 56, 57, 173, 182. 

AUTHORITY, 

to another to publish a libel, as regards civil liability, 16, 

17, 54—58. 
to another to publish a libel, as regards criminal liability, 
187, 188. 



BAIL, 

for appearance at trial, magistrate will accept reasonable, 
175. 

BANKRUPT, 

may sue for libel or slander, 63, 67, 68. 
right of action of, does not pass to trustee, 67. 

BANKRUPTCY, 

imputation of, to trader, actionable per se, 35. 
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BARRISTER, 

communications between client and, when protected from 

disclosure, 212, 213, 217. 
libel on, what is, 9. 
privilege of, 91, 92. 
slander on, what is, 34. 

BELIEF, 

in truth of charge, how far essential to qualified privilege, 

87, 140—141, 143. 
no defence except in cases of qualified 
privilege, 37. 
in truth of libel, evidence of, in mitigation of damages, 
156, 157. 

"BEYOND THE SEAS," 
what is, 147. 

BLASPHEMOUS WOEDS, 

not privileged in reports, 96, 102, 109, 117, 119. 
publication of, a crime, 178. 
what are, ibid. 

BOARD OF DIRECTORS, 

report of meeting of, not privileged, 118. 

BOARD OF GUARDIANS, 

fair and bond fide comments on, no libel, 85. 
reports of meetings of, when privileged, 116, 117. 

BOARD OF TRADE, 

powers of, under Newspaper Libel and Registration Act, 
1881 . . 240—242. 

BONA FIDE, 

comment on matter of public interest, what is, 79 — 83. 

BONA FIDES, 

of defendant, no defence except on occasion of qualified 

privilege, 37, 38, 87. 
in cases of slander of title, 40 — 41. 

goods, 46 — 47. 

BOOK, 

fair and bond fide comment on, no libel, 78, 80, 85. 
libellous, sale of, by bookseller's servant, 16, 17, 57, 58, 

185, 187. 
not within protection given to " newspapers" by the Acts 

of 1881 and 1888.. 98. 
obscene, statute for preventing sale of, 235 — 237. 

may be seized and destroyed by order of magis- 
trate, 180. 
must bear the name and address of printer, 56, 192. 
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BOOKSELLER, 

liability of, for sale of libellous publication, 16, 17, 57, 58, 

182, 187. 
libel on, 6. 
slander on, 35 — 36. 

BURDEN OF PROOF, 

in slander of title, 39. 
[ in slander of goods, 45. 

in cases of privilege, plaintiff must prove malice, 87, 138. 

on party who alleges words did not bear their natural and 
ordinary meaning, 11. 

BUSINESS, 

loss of general, when sufficient to support action for 
slander, 22. 



CAMPBELLS (LORD) ACT, 

defence of apology, and payment into Court under, 144, 

194. 
defence under, precedent of, 208 — 209. 
offer of apology admissible as evidence in mitigation of 

damages under sect. 1 . . 154. 
libel inserted without actual malice and without gross 

negligence and apology. tendered, sect. 2.. 144, 204. 
liability of employer for acts of servant under sect. 7 . . 187. 
defence that words complained of are true and for the 
public benefit under sect. 6. . 186. 
is not applicable to blasphemous, seditious, or obscene 

words, ibid. 
nor to hearing before magistrates, 174. 
payment into Court under sect. 2 . . 144, 204. 
text of, 229—232. 

CANDIDATE, 

for parliament or public office, acts of, comments on, 83, 84. 

CARDS, 

cheating at, 75, 211. 

CARICATURE, 

may be a libel, 5. 

CERTIFICATE, 

of entry in register of newspapers, 192 — 193. 
that publication is by order of parliament, all proceedings 
stayed on, 95. 

CERTIORARI, 

writ of, precedent of statement of claim in action for libel 
moved into High Court by, 200. 
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CHALK MARKS, 
may be a libel, 5. 

CHAMBERS, 

judge at, order of, when necessary for criminal prosecution, 

182. 
report of proceedings in judge's, privileged, 103. 

CHARACTER, 

evidence of plaintiffs good, not admissible, unless attacked, 

151—152. 
bad, when admissible in mitigation 
of damages, 154, 157. 
of clerks or servants, — privileged communication, 132, 133. 

CHRISTIANITY, 

publications against, 178. 

CIRCULARS, 

of tradesmen, fair and bond fide comments on, no libel, 86. 

CIVIL PROCEEDINGS, defences to, 71. 
I) justification, 72 — 76. 

f 2) fair and bond fide on matter of public interest, 78 — 86. 
3) privilege, 86—138. 
M apology, 144. 

5) accord and satisfaction, 145. 

6) release, 146. 
1) previous action, ibid, 
81 Statute of Limitations, 147. 

[9; death, of plaintiff or defendant, 149. 

CLERGY AND CLERGYMEN, 

bishop's charge to, conditionally privileged, 127. 

communication between curate and vicar conditionally 
privileged, ibid, 

communication between curate and incumbent of another 
parish conditionally privileged, ibid, 

communication to bishop concerning, conditionally privi- 
leged, 134. 

communication between parishioner and vicar conditionally 
privileged, ibid, 

criminal information against newspaper for defamatory 
observations concerning, 170. 

libel on, 9. 

slander on, when actionable, without proof of special 
damage, 32 — 33. 

statement by, about church architect, when privileged, 135. 

COMMAND, 

of principal, no defence for agent, 16, 17, 57, 58, 182, 187. 
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COMMENT, 

bond fide belief in truth of, no defence, 78, 79. 
definition of, 76. 

distinction between report and, ibid. 
exaggerated, not necessarily unfair, 79. 
fair and bond fide, what is, 78. 

on matter of public interest not privi- 
leged, but no libel, ibid. 
functions of judge and jury in regard to, 80. 
general rules to be observed, 79 — 81. 
must be on actual fact, 82. 
on administration of public institutions, 85. 
on advertisements, 86. 
on anything which invites public attention and criticism, 

ibid. 
on architecture, 85. 
on art, ibid. 
on authors, ibid. 
on books, 80, 85. 
on conduct of public men, 83, 84. 
on ecclesiastical matters, 84, 85. 
on government, 83. 
on judicial proceedings, 84. 

not allowed till proceedings terminate, 77, 164. 
on legal matters, 84. 
on literature, 80, 85, 86. 
on local affairs, 85. 

on parliament and committees thereof, 83. 
on places of public amusement or entertainment, 85. 
on state matters, 83. 

COMMISSIONERS, 

meetings of, what may be criticised, 83. 

reports of, privileged, 117. 

COMMITTEE, 

meetings, what reports of, privileged, 116, 117. 

may be criticised, 83. 
of House of Parliament, petition to, may be criticised, ibid. 
of lunatic, 

duties of, 66—67. 

must be joined as co-plaintiff, 66. 

must obtain leave of Court before suing, 67. 

COMMON INTEREST, 

communications as to matters of, conditionally privileged, 
87, 88, 125—129. 

COMPANY, 

comments on, 86. 

joint stock, not bound to register newspaper belonging to 

it, 193. 
reports of meetings of shareholders of, not privileged, 118. 
when action maintainable by or against, 69, 70. 



256 INDEX, 

COMMON LAW, 

if publication proved and matter libellous, magistrate must 

commit at, 172, 173. 
master liable, civilly and criminal, at, for acts of servant, 

54—58, 187, 188. 
privilege at, for reports of judicial proceedings, 102, 103. 

COMPOSER, 

of libel, liability of, 56, 182, 184. 

COMPOSITOR, 

liability of, 56, 182. 

CONDUCT, 

of defendant may aggravate damages, 151. 

CONFIDENTIAL COMMUNICATIONS, 
when privileged, 130. 

CONSOLIDATION, 
of actions, 159. 

assessment of damages in, 160, 161. 

CONSTRUCTION, 

function of the innuendo, 13, 195. 

of libel, duties of judge and jury in a civil action, 11, 12. 

in a criminal case, libel or no libel a question for 
the jury, 189. 

CONTAGIOUS DISEASE, 

verbal imputation of, actionable without proof of special 
damage, 19, 27. 

CONTEMPORANEOUS, 

report of trial to be absolutely privileged must be, 96 et seq. 
what is, 101. 



CONTEMPT OF COURT, 

comment on case before conclusion thereof is a, 77 — 78, 164. 

CONTRACT, 

as to printing a libel, not enforceable, 53 — 54. 

CONTRADICTION, 

letter of, effect of refusal to publish, 109, 110, 117, 118, 119. 

CONTRIBUTION, 

none between tort feasors, 53. 
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CONTEOYEESY, 

newspaper, a matter of public interest, 85. 

CONVICTION, 

summary, before magistrate, 175, 176, 180. 

COPYING, 

libels from another newspaper, evidence of, when admis- 
sible in mitigation of 
damages, 51, 154, 155, 
157, 158. 
no defence, 58, 157. 
position of defendant who 
has incurred liability in, 
58, 154, 157—161. 

COEPOEATION, 

comments on, 85. 

when action maintainable by or against, 69, 70. 

COSTS, 

apportionment of, in consolidated action, 160, 161. 

in action by or against a married woman, 61. 

" good cause" for depriving of, what is, 165. 

if action tried with jury,. follow the event, unless for good 

cause judge otherwise orders, ibid. 
in discretion of judge, if action tried without a jury, ibid. 
of action by and against infant, who is liable for, 66. 
security for, 52. 

COUNCIL, 

county or town, fair and bond fide comments on proceedings 

of, no libel, 85. 
reports of, privileged, 116, 117. 

COUNSEL, 

communications between client and, when protected from 

disclosure, 212, 213, 217. 
libel on, 9. 
privilege of, 91, 92. 
report of speech of, 74. 
slander on, 34. 

COUNTY COUNCIL MEETING, 

fair and bond fide comments on, no libel, 85. 

for granting licences not a Court recognized by law, 94. 

reports of, privileged, 116, 117. 

COUNTY COURT, 

no jurisdiction in libel except by consent, 18, note (s). 

COUNTY COUET JUDGE, 

proceedings of, may be criticised, 84. 
report of proceedings before, privileged, 103. 

F. S 
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COURT OF SUMMARY JURISDICTION, 

hearing before, 172 — 176. 

power to seize and destroy obscene publications, 180. 

summarily convict for publication of indecent 
advertisements, 180, 181. 

COURTS OF JUSTICE, 

fair and bond fide comments on, no libel, 78, 84. 
proceedings in, what are, 103. 

comment on, what is, 84. 

when allowed, 77, 78, 164. 
how different from report, 76. 
reports of, when privileged, and to what extent, 96 — 107. 
statements made Tbefore, when absolutely privileged, 90. 

CREDITORS, 

letters between, as to liquidation, when privileged, 128. 
meeting of, report of, not privileged, 118. 

CRIME, 

general accusation of, actionable per se, 26. 
publication of libel is a, 169. 
statements made to prevent, 121 — 122. 
words imputing, actionable per se, 25. 

justification of, 73 — 74. 

CRIMINAL INFORMATION, 
ex officio, 177. 

procedure in applying for, ibid, 
trial of, ibid, 
two kinds of, ibid, 
when granted, ibid, 

CRIMINAL PROCEEDINGS, 
can be taken for libel, 169. 

before magistrate, 172 — 176. 
by indictment, 172. 
by information, 177. 

CRIMINAL PROSECUTION, 

for libel, procedure on, 172 — 177. 

what is, within sect. 8 of the Law of Libel Amend- 
ment Act, 1888... 183. 
when order of judge required for, 182 — 184. 

CRITIC, 

duties of, 76, 79. 

CRITICISM, 

bond fide belief in truth of, no defence, 78, 79, 

definition of, 76. 

distinction between report and, ibid. 
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CRITICISM— continued. 

exaggerated, not necessarily unfair, 79. 
fair and bond fide, what is, 78. 

on matter of public interest not privi- 
leged, but no libel, ibid. 
functions of judge and jury in regard to, 80. 
general rules to be observed, 79 — 81. 
must be on actual fact, 82. 
on administration of public institutions, 85. 
on advertisements, 86. 
on anything which invites public attention and criticism, 

ibid. 
on architecture, 85. 
on art, ibid. 
on authors, ibid. 
on books, 80, 85. 
on conduct of public men, 83, 84. 
on ecclesiastical matters, 84, 85. 
on government, 83. 
on judicial proceedings, 84. 

not allowed till proceedings terminate, 77, 164. 
on legal matters, 84. 
on literature, 80, 85, 86. 
on local affairs, 85. 

on Parliament and committees thereof, 83. 
on places of public amusement or entertainment, 85. 
on State matters, 83. 



DAMAGE, 

presumed in libel on proof of publication, 18. 

special, must be proved in slander, except in four cases, 19. 

what is, 20—23, 152—154. 

DAMAGES, 

assessment of, and apportionment of costs in consolidated 

action, 160— 161. 
evidence in aggravation of, for plaintiff, 150 — 154. 
mitigation of, evidence for defendant in, 154 — 158. 

DEAD, 

libel on the, not actionable, 169. 

criminal proceedings for, ibid. 

DEATH, 

of plaintiff or defendant, before verdict, effect of, 149. 
of plaintiff, after final judgment, effect of, ibid. 

DEBATES, 

at meeting of board of guardians, report of, when privi- 
leged, 116, 117. 

at meeting of local authority, reports of, when privileged, 
ibid. 

at public meeting, report of, when privileged, 109. 

s2 
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DEBATES— continued, 

at school board meeting, reports of, when privileged, 116, 

117. 
comments on, when allowed, 77, 83 — 85. 
in Parliament, reports of, when privileged, 108, 109. 
in county council meeting, reports of, when privileged, 117, 

note (c). 
reports of , when privileged, 87, 95, 108, 109, 116—117, 119. 

DEFAMATORY WORDS, 

actionable when published, 3, 14. 

criminal proceedings for publication of, 169 — 171. 

in certain cases not actionable in the interests of public 

policy, 86. 
what are, 5—13, 169. 

DEFENCE, 

to an action, what is, 71. 

accord and satisfaction, 145. 

apology, 144. 

death of plaintiff or defendant, 149. 

fair and bond fide comment on a matter of public in- 
terest, 78. 

justification, 72 — 76. 

master's commands no defence, 16—17, 57 — 58, 187 — 
188. 

previous action, 146. 

privilege, 86 — 138. 

release, 146. 

Statute of Limitations, 147. 

that words are not libellous, 3, 71, 185. 

that there has been no publication, 14, 71, 181 — 182, 185. 

that words do not relate to the plaintiff, 5, 71, 185. 

to criminal proceedings, what is, 184 — 185. 

fair and bond fide comment on a matter of public in- 
terest, 185. 

privilege, ibid. 

that publication was made without the authority or 
knowledge of the defendant, and did not arise from 
want of due care or caution on his part, ibid., 187, 188. 

that words are true, and their publication is for the 
public benefit, 184. 

that there has been no publication, 181 — 182, 185. 

that words are not libellous, 169, 185. 

that words do not relate to the complainant, 169 — 170, 
185. 

DEFENDANTS, 

joint, no contribution between, or indemnity to, 52. 
who are liable as, 51, 146. 

DELIVERY, 

of libel to third person, when a publication, 14 — 18. 181—182. 
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DESTEUCTION, 

of obscene books or pictures by magistrate's order, 180. 

DIEECTOES, 

report of meeting of board of, not privileged, 118. 

DISCOVEEY, 

of author of libel, 56, 57. 
of printer, 56, 192. 
of proprietor, 54, 192, 193. 
of publisher, 55, 192, 193, 

DISEASE, 

inf eotious or contagious, words imputing, actionable per ae, 
19, 27, 28. 

DISTELBUTOE, 

of newspaper containing a libel, liability of, 57, 182. 

DIVISIBLE, 

when libel is, defendant can justify one part and admit 
liability as to another part, 76. 

DOCTOE, 

libel on, 9, 10. 

privileged communications as to, 133. 

slander on, 29, 33, 34. 

Statement of Claim by, 196. 



ECCLESIASTICAL MATTEES. See Clergy. 
fair and bond fide comments on, no libel, 84, 85. 

EDITOE, 

cannot be compelled to discover name of author, 57, 215. 
• cannot recover from employer, 53. 

command of employer no defence to, 55, 56. 
duty of, 116. 

liability of, for libel in newspaper, 55, 56. 
proprietor for acts of, 54, 55. 
no prosecution against, without judge's order, 182 — 184. 

EFFIGY, 

may be a libel, 5. 

EMPLOYEE, 

liability of, to an action, 54 et seq. 

to criminal proceedings, 187 et seq. 

ENEMY, ALIEN, 

cannot sue here, 65. 

ENTEIES, 

copies of, in register of proprietors to be evidence, 192, 193, 
242. 
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EVIDENCE, 

copies of entries in register to be, 192, 193, 242. 

in aggravation of damages, 150 — 154. 

in mitigation of damages, 154 — 158. 

on hearing before magistrates, 171 — 176. 

of person proceeded against criminally, and husband or 

wife of such person admissible, 246. 
improper admission or rejection of, ground for new trial, 

166. 

EXAGGERATION, 

if there is, plea of justification will fail, 73. 
not privileged, 128. 

EX OFFICIO, 

criminal information, what is, 177. 

procedure on, ibid. 

EX PARTE PROCEEDINGS, 

extracts from parliamentary reports, when privileged, 96, 

registers kept pursuant to statute, 107. 
reports of, privileged, 104. 



FAIR AND ACCURATE REPORT. See Rbpoet. 

FAIR COMMENT. See Comment. 

FALSITY, 

of words presumed in action for libel, 45. 

FELONY, 

imputation of, actionable per se, 25 — 27. 
justification of charge of, 73 — 74. 

FINE, 

for not making annual returns required by Newspaper 

Libel and Registration Act, 1881... 241. 
for publishing indecent advertisement, 247. 
for publishing libel, 169. 

on summary conviction by magistrates, 176. 

FORMER PUBLICATION, 

of same libel by others, no defence, 157. 
when admissible in evidence, ibid. 

FOX'S LIBEL ACT (32 Geo. 3, c. 60), 189, 190, 221, 222. 



GAMEKEEPER, 
slander on, 36. 

GENERAL BUSINESS, LOSS OF, 

when sufficient to support action of slander, 22. 
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GESTUBES, 

may be a slander, 4 — 5. 

GOOD CHABACTEB, 

of plaintiff, evidence of, when admissible, 151 — 152. 

GOODS, SLANDEE OF, 
what is, 44. 
what plaintiff must prove in aotion for, 45. 

GOYEENMENT, 

everything concerning, may be criticised, 83. 

notices and reports, publication of, when privileged, 119. 

official communication to, generally privileged, 121. 

GUAEDIAN AD LITEM, 
infant defends by, 65. 
when liable for costs, ibid. 

GUAEDIANS, 

fair and bond fide comment on proceedings of, no libel, 85. 
report of proceedings of board of, privileged, 116, 117. 



HANDBILL, 

of tradesman, may be commented on, 86. 

HANDWEITING, 

prima facie publication of libel, if manuscript in defen- 
dant's, 17. 

HEADING, 

of article may be libellous, 72, 73, 106, 107. 
must be justified, 72, 73, 106, 107. " 

HUSBAND, 

and wife, joinder of, in actions, 61. 
liability of, for wife's libel or slander, 62, 63. 
of person charged with crime of libel competent but not 
compellable witness, 246. 



IMPBISONMENT, 

for publication of libel, 169, 230. 

for threatening to publish a libel, 230. 

INDECENT ADYEETISEMENTS, 180, 181, 247. 

INDECENT MATTEE, 

publication of, in report of judicial proceedings, not privi- 
leged, 96, 102. 
or in report of public meeting, 109, 



' 
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INDECENT PUBLICATIONS, 

seizure and destruction of, by order of magistrates, 180. 

INDEMNITY, 

from negligent editor or author of libel, proprietor cannot 
enforce, 53. 

from co-defendant in case of joint publication, unenforce- 
able, 52, 53. 

INDICTMENT, 

for libel, procedure on, 171 — 176. 

order of judge, when required for, 182 — 184. 

INDOESEMENT OF WRIT, 

in actions of libel or slander, 193. 

INFANT, 

can sue and be sued, for libel and slander, 63, 65. 

INFORMATION, CRIMINAL, 

ex officio, what is, 177. 
procedure on, ibid, 
two kinds of, ibid. 

INGRATITUDE, 

charge of, libellous, 7. 

INJUNCTION, 

Court has jurisdiction to restrain publication of libel by 

interim or final, 161 — 164. 
interim, when granted, 162. 

INNOCENT AGENT, 

when excused for publication of libel, 16, 17, 57, 58. 

INNUENDO, 
defined, 13. 

when required, 13, 195. 
when not required, 13. 

INSANITY^ 

imputation of, libellous, 8. 

INSPECTION, 

of register of newspaper proprietors at Somerset House, 54, 
192, 193. 

INTENTION, 

of defendant immaterial in civil action, except in case of 

qualified privilege, 37. 
in criminal cases, 185, 187. 
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INTEEEST, MATTEB OF PUBLIC, 

matter of, what is, 83 — 86. 

fair and bond fide comments on, no libel, 78. 
administration of public institutions, 85. 
advertisements, 86. 
anything which invites public attention or criticism, 

ibid. 
architecture, 85. 
art, ibid. 
authors, ibid. 
books, 80, 85. 

conduct of public men, 83, 84. 
ecclesiastical matters, 84, 85. 
government, 83. 
judicial proceeding, 84. 
legal affairs, 84. 
literature, 80, 85. 
local affairs, 85. 

Parliament, and committees thereof, 83. 
places of public amusement or entertainment, 85. 
State matters, 83. 

INTERIM INJUNCTION, 
when granted, 162. 

INTERPRETATION, 

of libellous words, in civil action, 11. 

on criminal trial, 169, 189. 

INTERROGATORIES, 

grounds for refusing to answer, 214 — 218. 
may be struck out, when, 214. 



JOINDEE OF, 
defendants, 51. 
partners, 50. 
plaintiffs, 49. 

JOINT, 

defendants, 51—58, 159, 160. 

publication of libel, liability in cases of, 52—58, 146, 159, 160. 

JOURNAL, 

other than a newspaper, renorts in, 98, 101, 102 — 107. 
when a "newspaper" within meaning of Acts of 1881 and 
looo. . .98. 

JOUENALIST, 

defence to publication of libel by, 71, 184 — 185. 
libel on, 73. 
slander on, 34. 
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JUDGE, 

duty of, in civil action, as to privilege, 88, 89. 

as to publication, 18. 
as to comment, 78, 80. 
in assessing damages, 151. 
as to meaning of words complained 
. of, 11. 

in criminal proceedings, 189, 190. 
of superior Court, everything said in office by, absolutely 

privileged, 93. 
of inferior Court, everything said in office by, absolutely 
privileged, provided he has jurisdiction, 93. 

JUDGE IN CHAMBERS, 

no appeal from such decision of, under 51 & 52 Yict. c. 64, 

8. o. . .loo. 

order of, required for criminal prosecution (by way of 
indictment) for newspaper libel, 182 — 184. 

JUDGE'S CHAMBERS, 

report of proceedings in, privileged, 103. 

JUDGMENT, 

evidence of previous, when admissible in mitigation of 

damages, 155. 
final cannot be signed after plaintiff dies, 149. 
interlocutory, effect of plaintiff's death after, ibid, 
previous against same defendant a defence, 146. 

other defendant no defence unless joint 
publication, ibid. 
report of, when privileged, 106. 

JUDICIAL PROCEEDINGS, 

ex parte reports of, privileged, 104. 

fair and bond fide comments on, no libel, 84. 

reports of, privilege of, when absolute, 87, 96 — 102. 

qualified, 87, 102--107. 
what are, 94, 103. 

JURISDICTION, 

. defendant out of, 64 — 65. 
publication out of, ibid. 

JURY, 

functions of, in civil action, as to publication, 18. 

as to comment, 78, 80, 81. 
in assessing damages, 151, 
in consolidated actions, 161. 
as to meaning of words com- 
plained of, 11, 12, 189, 190. 
as to privilege, 88, 89. 
as to publication being for 
public benefit, 114. 
in criminal cases, 189, 190. 

JUSTICE OF THE PEACE, 

administration of law by, fair and bond fide comments on, 
no libel, 84. 
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JUSTICE OF THE PEACE— continued. 
hearing before, procedure on, 171 — 176. 
reports of proceedings before, privileged, 102, 104. 
words spoken by, when action lies for, 94. 
libel on, what is, 9. 
slander on, what is, 29 — 31. ^ 

JUSTIFICATION, 

as a defence to civil action, 72 — 76. 

in criminal proceedings, 170 — 171, 184, 186. 

not allowed in blasphemous, seditious, or obscene libels, 

181. 
of general abuse, not necessary if gist of libel justified, 75. 
of title to libellous article or paragraph, necessary, 72, 73, 

106, 107. 
where libel contained in report of trial, 74. 
whole libel must be proved substantially true, 72. 
where libel divisible part may be justified, and liability as 

to rest admitted, 76. 

LAND AGENT, 
libel on, 9. 
slander on, 34. 

« ' LAWFULLY HELD," 

meaning of, in sect. 4 of Law of Libel Amendment Act, 
1888.. .114, 115. 

" LAWFUL PUKPOSE," 

meaning of, in sect. 4 of Law of Libel Amendment Act, 
1888.. .114, 115. 

LETTER OF EXPLANATION, 

evidence of publication of, when admissible as evidence in 

mitigation of damages, 156. 
refusal to insert, effect of, 109, 110, 117—119. 
written to protect interest of writer, when privileged, 122, 
123. 

LIBEL, 

action for, without proof of special damage, 18. 

blasphemous, what is, 178. 

construction of, duty of judge and jury as to, 11, 12. 

contract for printing not enforceable, 54. 

criminal proceedings for, 169. 

defences to action for, 71. 

criminal proceedings for, 184 — 185. 

precedents of, 206—210. 
definition of, 3, 169. 
distinguished from slander, 3 — 5. 

evidence of other, when allowed in aggravation of damages, 

152. 
in mitigation of damages, 
157. 
evidence of truth of, when admissible, 156, 173—175, 211. 
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LIBEL — continued. 

in a newspaper, who is liable for, 54 — 58. 

published abroad, when actionable here, 64, 65. 
injunction to restrain, 161 — 164. 
obscene, what is, 180. 
printer of, how to discover, 56, 192. 
proprietor of newspaper containing, how to discover, 54, 

192, 193. 
publication of, a crime, 169. 

what is, 14—18, 181—182. 
repetition of, liability for, 59—61, 153. 
seditious, what is, 179. 

LIBELLOUS WORKS, 

printer of, cannot recover for printing, 54. 

LIMITATIONS, 
Statute of, 147. 

LOCAL, 

affairs, fair and bond fide comments on, no libel, 85. 
reports of, when privileged, 109, 116 — 117. 

LOCAL BOABD, 

proceedings of, fair and bond fide comments on, no libel, 85. 

reports of, privileged, 116—117. 

LUNATIC, 

can sue or be sued, 63, 65 — 67. 
procedure in action by or against, 65 — 67. 



MAGAZINE, 

joint liability of editor and printer of, for libel in, 52, 53, 

55, 56. 
not a newspaper within the meaning of the Law of Libel 

Amendment Act, 1888... 98. 
reports of judicial proceedings in, when privileged, 101, 

102. 
reports of public meetings in, not privileged, 118. 

MAGISTRATE. See Justice of the Peace. 



MALA FIDES, 

what is, 138, 143. 

MALICE, 

only material in cases of qualified privilege, 87, 138 — 143. 
meaning of, in this work, 87. 
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MALICE IN FACT, 46, 87, 138. 

onus of proof on plaintiff in action for libel or slander, 87. 
proof of, essential in action for slander of title, 38 — 41. 
proof of, how far essential in action for slander of goods, 
44—47. 

MAEEIED WOMAN, 

can sue or be sued, 61 — 63. 

liability of husband for libel or slander by, 62. 

words imputing immorality to, 36 — 37. 

MASTEE, 

commands of, no defence for servant, 57, 58. 
liability of, in civil action, for acts of servant, 54 — 58. 

in criminal proceedings for act of servant, 187. 

MATTEE OF PUBLIC INTEEEST, 

administration of public institutions, 85. 

advertisements, 86. 

anything which invites public attention or criticism, ibid, 

architecture, 85. 

art, ibid. 

authors, ibid, 

books, 80, 85. 

conduct of public men, 83, 84. 

ecclesiastical matters, 84, 85. 

fair and bond fide comments on, no libel, 78. 

government, 83. 

judicial proceeding, 84. 

legal affairs, 84 

literature, 80, 85. 

local affairs, 85, 116. 

parliament, and committees thereof, 83. 

places of public amusement or entertainment, 85. 

public meeting, 109. 

state matters, 83. 

what is, 83—86. 

MEANING, 

of words in a civil action, who decides, 11, 12. 

on a criminal trial, who decides, 189, 190. 

MEDICAL. MAN, 
libel on, 9, 10. 

privileged communications as to, 133. 
slander on, 29, 33, 34. 
Statement of Claim by, 196. 

MEDICAL EEMEDIES, 

criticism on advertisements of, 75, 86. 
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MEETING, 

public, what is a, 109, 245. 

reports of, when privileged, 109 — 119. 
comments on, 85. 

MERCHANT, 
libel on, 10. 
slander on, 35. 

goods manufactured by, 44. 

MITIGATION OF DAMAGES, 

evidence in, what may be given as, 154 — 158. 

particulars of, when necessary to be given, 154. 

MONEY, 

payment of, into Court, cannot accompany denial of lia- 
bility, 144, 204. 
must accompany plea of apology 
under Lord Campbell's Act, ibid. 
MOTION, 

for a rule for a criminal information, 177. 



NAME, 

of author of libel, editor cannot be compelled to discover, 

57, 156, 215. 
of printer of libel, 56, 192. 
of proprietor of newspaper, 54, 192, 193. 
of publisher, 54, 55, 192, 193. 

NATUBAL MEANING, 

words must first be construed in, but special meaning may 
be shown, 11. 

NEGLIGENCE, 

of servant, master's liability for, in civil action, 53 — 58. 

in criminal proceedings, 
187, 188. 
NEWSAGENTS, 

liability of, 57, 58, 182. 

NEWSPAPEE, 

apology for libel in, as a defence, 71, 144, 145, 194, 204. 
comments in, on matter of public interest, what are, 83 

et 8eq. 
copying libels from another, no defence, 58, 157. 
defences to action for libel in, 71. 

criminal proceedings for libel in, 184 — 185. 
definition of, in Law of Libel Amendment Act, 1888... 98. 
distributors of, 57—58, 182. 
editor of, need not disclose name of author of libel, 57, 156, 

215. 
interrogatories in action against, 215, 217. 
libel in, what is, 3, 169. 
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NEWSPAPER— continued. 

liability of proprietor for libels in, 52, 54, 116, 182, 187. 

publisher for libels in, 54—56, 184, 186, 187. 

editor for libels in, 55, 156, 172, 182, 187. 

printer for libels in, 54, 56, 186, 187, 192. 

author for libels in, 54, 56, 187. 
proof of publication of , 14—18, 181—182, 191—193. 
proprietors, register of, at Somerset House, 54, 192. 
receiver in bankruptcy conducting, 150. 
reports in, of judicial proceedings, 96, 101. 

of parliamentary proceedings, 108. 

of what meetings privileged, 109, 116, 118. 
who are liable for libel in, 54. 
writers in, duties of, 76, 79 — 83. 

not liable for trivial mistakes, 82. 

NEWSPAPER LIBEL AND REGISTRATION ACT, 1881, 
text of, in Appendix B., 238 — 243. 

NEW TRIAL, 

when granted, 166—168. 

notice of motion for, precedent of, 219. 

time for service of, ibid. 

what it must contain, ibid. 

NEXT FRIEND, 
infant sues by, 66. 
personally liable for costs, ibid. 

NOTICE, 

that defendant intends to give certain evidence in mitigation 
of damages, when necessary, and form of, 154. 

NOTICES, 

publication of what, privileged, 119, 120. 
what, may be criticised, 83—86. 



OBSCENE PUBLICATION, 

on wall, hoarding, &c, punishable by summary conviction, 

180—181, 247. 
report of judicial proceeding, if it amount to, not privileged, 

96, 99, 102, nor of public meeting, 109, 117. 
seizure and destruction of, by order of magistrate, 180. 
what is, ibid. 

OFFICE, 

slander on person holding, 29 et seq. 

OFFICIAL NOTICES AND REPORTS, 

publication of, when privileged, 95, 96, 119, 120. 



272 INDEX. 

ORDER, 

nut, motion for, on application for criminal information, 
177. 

of judge required for criminal prosecution for libel in news- 
paper, 172, 182—184. 

of magistrate as to seizure and destruction of obscene pub- 
lications, 180. 

of Supreme Court, XXXVI. r. 37, as to evidence in miti- 
gation of damages, 154 — 156. 

OTHEB LIBEL ACTIONS, 

consolidation of actions where, in respect of same, or sub- 
stantially the same, words, 159, 160. 

evidence of, when admissible in mitigation of damages, 
154, 155, 158. 

OTHER LIBELS, 

evidence of, as to, in aggravation of damages, 152. 

when allowed in mitigation of damages, 154 — 
155, 157, 158. 

OTHERS LIABLE, 

consolidation of actions when for same, or substantially the 

same, libel, 159. 
evidence of, when admissible in mitigation of damages, 

154—155, 157, 158. 



PAINTINGS, 

fair and bond fide comments on, no libel, 85. 

PAMPHLET, 

issued to the public, fair and bond fide comments on, no 
libel, 86. 

PAPERS, 

parliamentary, authorized publication of, 95, 226, 227. 

extracts from or abstracts of authorized, 95, 
227, 228. 

PARISH MEETINGS, 

proceedings at, fair and bond fide comments on, 85. 

reports of, when privileged, 116, 117. 

PARLIAMENT, 

extracts from, and abstracts of papers, &c, issued by order 

of, when privileged, 95, 226, 227. 
papers, &c, issued by order of, and verified copies thereof, 

absolutely privileged, 95, 96, 120. 
petition to, fair and bond fide comments on, no libel, 83. 
proceedings in, &c, may be criticised, 83, 84. 

reports of, when privileged, 108, 109. 
statements made in, absolutely privileged, 90. 
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PAELIAMENTAEY PAPERS, 

authorized publication of, protected, 87, 95, 96, 120. 

extracts from, and abstracts of, 
when protected, 95, 96, 227, 
228. 
PARTICULARS, 
precedent of 203. 
summons for, 202. 
when ordered, 201—202. 

PARTNERS, 

action against, 50. 

previous action against one is good defence where liability 
is joint, 146. 
contra j where liability is several, 146, 147. 

PAYMENT INTO COURT, 

must accompany plea of apology under Lord Campbell's 

Act, 144, 194, 204. 
no plea denying liability can be pleaded if there be, ibid, 

PERJURY, 

charge of, 74, 82, 107, 156, 211. 

PETITION AND PETITIONERS, 

to Parliament, fair and bond fide comments on, no libel, 
83, 84. 

PICTURE, 

if publicly exhibited, fair and bond fide comments on, no 

fibel, 85. 
may be a libel, 5. 

PLACARD, 

publication of, containing indecent matter, punishable on 
summary conviction, 180 — 181. 

PLAINTIFF, 

disability of, prevents Statute of Limitations from running 

against, 147. 
who may be joined as, 49. 

PLEADING, 
precedents of, 196—201, 206—210, 212. 
suggestions as to, 194 — 212. 

POLICE, 

affairs, everything concerning, may be criticised, 84. 
notices and reports, publication of, when privileged, 119. 

POLITICAL MEETINGS, 

conduct of persons at, fair and bond fide comments on, no 

libel, 83, 84. 
proceedings at, reports of, when privileged, 109, 110. 

F. * T 
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POOE LAW, 

administration of, fair and bond fide comments on, no libel, 
85. 

POST-CAED, 

publication presumed if libel on, 15. 

PEAISE, 

ironical, may be a libel, 8, 107. 

PRECEDENTS, 

of indorsement, on writ, 193. 
statements of claim, 196 — 201. 
defences, 206—210. 
reply, 212. 
particulars, 203. 
summons for particulars, 202. 
notice of motion for new trial, 219. 

PEESS, 

writers for the, duties of, 76, 79 et aeq., 106. 

liability of, 54—57, 186, 187. 
defences open to, 71, 184 — 185. 

PREVIOUS ACTION, 

for same libel, evidence of, admissible in mitigation of 

damages, 155, 158. 
when a defence to an action, 146. 

PEEVIOUS PUBLICATION, 

of same, or substantially the same, libel by others, when 
admissible as evidence, 155, 157, 158. 

PBINCIPAL, 

commands of, no defence for servant, 57, 58, 187, 188. 
liability of and defences open to, for acts of servant, in civil 
action, 54 — 58, 71. 
in criminal proceedings, 184, 185, 187, 188. 

PEINTEE, 

cannot maintain an action for his charges for printing a 
libel, 54. 

defences open to, 71, 184. 

how to discover, 56, 192. 

liability of, 54, 56, 184, 192. 

must make a return under Newspaper Libel and Registra- 
tion Act, 1881. ..56, 192. 

must print his name and address on every publication, 
ibid. 

must preserve name of his employer, ibid. 

rights of, against employer, on discovering libellous nature 
of copy, 54. 

must keep copy of printed paper for six months, 56, 192. 
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PRINTING, 

libellous matter, no action maintainable fox, 54. 

PEIVATE LIFE, 

of public man, comments on, when allowed, 84. 

PEIVATE MEETINGS, 

proceedings at, reports of, not privileged, 115. 
what are not, 109, 115—119. 

PEIVILEGE, 

as a defence to a civil action, 86 — 88. 

criminal proceedings, 184 — 185. 
maybe, 

(1.) Absolute — where no action lies, however untrue or 
malicious the statement may have been, 86, 87, 
90—102. 

See Absolute Privilege. 
(2.) Qualified — where the primd facie protection is re- 
butted by proof of actual malice, 87 — 88, 96 — 138. 
See Qualified Pbiyllege. 

PEIV1LEGED OCCASION, 

distinguished from privileged communication, 88. 

PEOOEEDINGS, 

former, when a defence, 146, 147. 
in Court of Justice, may be criticised, 84, 
in Parliament, may be criticised, 83, 84. 
report of, in a Court of justice, 96 — 107. 
in Parliament, 108, 109. 

PEOFESSION, 

in action for libel on member of, plaintiff need only prove he 

has practised such profession, 10. 
in slander, plaintiff must prove he practised such profession 

when words were spoken, 10. 
libels on members of, 9, 10. 
slanders on members of, special damage need not be proved, 

32—35. 

PEOOF. See Burden of Peoof. 

PEOPEIETOE OF NEWSPAPEE, 
how to discover, 54, 192, 193. 
if limited company, not obliged to register, 193. 
liability to civil action for libels contained therein, 54, 55, 

116. 
liability to criminal proceedings, 182 — 183, 187. 
register of, at Somerset House, open to publio inspection, 

54, 192. 
registration of, defects of system of, 193. 
interrogatories, when he may refuse to answer, 215, 217* 

t2 
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PBOSEOUTION, 
for libel, 169. 
procedure on, 171 — 177. 
when order of judge required for, 182 — 184. 

PBOSECUTIONS, DIBECTOB OF PUBLIC, 

fiat of, not necessary for criminal proceedings, 183. 

PBOTECTION, 

of reports, 87, 88, 185. 

of writers for the press, 71, 184 — 185. 

PBOVOCATION, 

by plaintiff's conduct in publishing previous libels, when 
admissible as evidence in mitigation of damages, 154, 155, 
157, 158. 

PUBLIC ATTENTION AND CBITICISM, 

anything inviting, fair and bond fide comments on, no libel, 
86. 

PUBLIC BENEFIT, 

that words are true and that the publication thereof is for 
the, a defence under sect. 6 of Lord Campbell's Act, 184, 
186. 

PUBLIC ENTEBTAINMENTS, 

fair and bond fide comments on, no libel, 85. 

PUBLIC GBTEVANCES, 

statements made to redress, privileged, 120—122. 

PUBLIC INTEBEST. See Matteb of Public Interest. 

PUBLIC MEETING, 

proceedings at, may be criticised, 85. 

report of, 109 et seq. 
report of, when privileged, 109, 110. 
what is a, 109, 114, 115. 

PUBLIC MEN, 

conduct of, in public affairs, fair and bond fide comments on, 

no libel, 83—84. 
who are, 84. 

■ 

PUBLICATION, 

all concerned in, are liable, 52, 54, 57, 182. 

as regards husband and wife, 15. 

contemporaneous, what is, 101, 102. 

definition, 14. 

fresh, what is, 148. 

functions of judge and jury as to, in civil action, 18. 

in civil action must be to third person, 14. 

in criminal proceedings, need not be to third person, 171, 

. 181, 182. 
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PUBLICATION— continued. 
no action without, 14. 

of comments on a pending trial may be restrained by injunc- 
tion, whether they amount to a libel or not, 164. 
of libel may be restrained by injunction, 161 — 162. 
outside jurisdiction, 64. 
previous, by other persons, no defence, 157. 

when admissible as evidenoe in 
mitigation of damages, 154, 
157, 158. 
prima facie case of, 17. 
question for jury alone in criminal trial, 182. 
what is, as regards a civil action, 14 — 18. 

criminal liability, 171, 181, 182. 
what necessary, in criminal cases, ibid. 
when for public benefit, 115, 116. 

" PUBLICATION FOE PUBLIC BENEFIT,;' 

meaning of, within sect. 4 of Law of Libel Amendment 

Act, 1888.. .115, 116. 
under sect. 4 of Libel Act of 1888, not absolutely necessary 
for defendant to prove, 110 et seq. 

"PUBLISHED CONTEMPOEANEOUSLY WITH SUCH 
PROCEEDINGS," 
meaning of, 101, 102. 

PUBLISHER, 

liability of, 54, 55. 

return under Newspaper Libel and Registration Act of 
1881... 192, 193. 

PUNISHMENT, 

for publishing a libel, 169, 230. 

for publishing a libel, &c, with intent to extort money, 

&c, 230. 
for publishing indecent advertisements, 180 — 181. 

QUALIFIED PRIVILEGE, 

where the primd facie protection is rebutted by proof of 

actual malice, 87. 
under this head come — 

(a) Reports other than those in a newspaper of judicial 

proceedings, and reports in a newspaper of such 
proceedings, if not published contemporaneously 
with such proceedings, 87, 102 — 107. 

(b) Extracts from registers kept pursuant to statute, 

87, 107—108. 

(c) Reports of proceedings in Parliament, 87, 108, 

109. 

(d) Reports of proceedings of public meetings, 87, 

109—116. 

(e) Reports of Vestry meetings, &c, 87-— 88, 116 — 119. 

(f) Notices and reports published at request of Govern- 

ment office or authority, 87—88, 119, 120. 
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QUALIFIED PRIVILEGE— continued. 
under this head come — 

(g) Statements made to a public servant or other per- 
son in authority with the object of preventing or 
punishing crime or redressing a public griev- 
ance, 87—88, 120—122. 

(h) Statements made with the object of protecting some 
interest of the writer or speaker, and reasonably- 
necessary for such purpose, 87 — 88, 122 — 125. 

(i) Statements made with the object of protecting an 
interest common to the writer or speaker and 
the person to whom the statement is made, 87, 
88, 125—129. 

(j) Statements made in discharge of a legal, moral, or 
social duty, 87—88, 130—138. 

QUANTUM MERUIT, printer can sue for parts of book not 
libellous, 54. 



REFUSAL, 

to insert a reasonable letter of explanation or contradiction, 
consequences of, 109—110, 117—118, 244—245. 

REGISTER, 

certified copy of, evidence, 192, 193, 242. 
no obligation on printers and publishers of newspaper owned 
by limited company to, 193. 
, of newspaper proprietors, open to inspection of the public, 
54, 192. 

RELEASE, 

what is, 146. 

a good defence to an action, ibid. 

RELIGION, 

attack on, what is blasphemy, 178. 

REMEDIES, 
civil, 18. 

criminal, 169 — 177. 

for libel in newspaper, 54—58, 182, 187. 
for repetition of libel or slander, 23 — 25, 59 — 62. 
of and against aliens, 63 — 65. 

bankrupts, 63, 67, 68. 

companies, 69, 70. 

corporations, ibid. 

infants, 63, 66. 

lunatics, 63, 66, 67. 

married women, 61. 
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BEPETITION, 

of libel or slander, liability for, 23—25, 59—61. 

when evidence of, admissible in miti- 
gation of damages, 155, 157, 158. 

BEPLY, 

raising objection in law, precedent of, 212. 

EEPOET, 

defined, 76. 

differs from comment, ibid. 

may be criticised, when, 83 — 86. 

of judicial proceedings in newspaper, 87, 96 — 102. 

other than in a newspaper, 87, 
102—107. 
of county council meetings, 116, 117. 
of parliamentary proceedings, 108, 109. 
of public meetings, 87, 88," 109—116. 
of other meetings, 1 1 6 — 1 1 9. 
of school board meetings, ibid. 
of vestry meetings, ibid. 
of proceedings of board of guardians, ibid. 

of parliamentary committee, ibid. 
title of, must not be libellous, 72, 106. 
publication of what, privileged, 77, 86 — 88. 

not privileged, 118. 
fair, what is, 104—107. 

BEPOBTEB, 

criminal prosecution against, no order of judge necessary, 

184. 
defences open to, 71. 
duties of, 76, 77, 79— 80, 104—107. 
employer's liability for libels of, 54, 181, 186. 
liability of, in criminal prosecution, 182, 184. 

REPUBLICATION, # 

of libel, by copying from another newspaper, no defence, 
59—61,157. 
when admissible in mitigation of damages, 154, 157— 
160. 



REPUTATION, 

injury to, gist of action, 3, 72. 

of plaintiff, when admissible as evidence in aggravation of 

damages, 151, 152. 
of plaintiff, when admissible as evidence in mitigation of 
damages, 60, 157. 

RESTRAINT, 

of publication of libel by injunction, when granted, 161— 
164. 
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EETOET, 

faot that libel complained of is a, admissible as evidence in 

mitigation of damages, 
158. 
may sometimes amount 

to a defence, 122 — 125. 

EEVIEWS, 

of books, if fair and bond fide y no libel, 80, 85. 

EULE MSI, 

in criminal information, 177. 

EUMOUES, 

to same effect as libel, evidence of, inadmissible, 60, 157. 

EOYAL COMMISSION, 

evidence given before, fair and bond fide comment on, no 
libel, 83. 



SATISFACTION, 

accord and, what is, 145. 

a good defence to an action, ibid. 

SCHOOL BOAED, 

meeting of, proceedings at, fair and bond fide comments on, 

no libel, 85. 
reports of, privileged, 116, 117. 

SECT, 

libel on, may be a crime, though not actionable, 169, 170. 

SECUEITY FOE COSTS, 

alien, if not resident here, is generally ordered to give, 63 — 

64. 
when plaintiff ordered to give, 52, 58. 

SEDITIOUS, 

words, publication of a crime, 179. 
what amounts to, ibid. 
not privileged in reports, 96, 99, 109, 117. 

SEIjIjEE, 

of newspaper containing a libel, 16, 57, 182, 184. 

SEEVANT, 

character of, privileged communication, 132, 133. 
communication to master of, when privileged, 133. 
criminal liability of master for libel published by his, 187. 
liability of, for publishing libel by master's order, 54, 57, 

58 182 
liability of master for libel by, 54—58, 69, 70, 187. 
slanders on, 36. 

SHAEEHOLDEES, 

meetings of proceedings at reports of, not privileged, 118. 
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SIGNS, 

may constitute a libel, 5. 

SLANDEE, 

definition, 3. 

distinguished from libel, 4, 5, 18. 

company or corporation, when liable for, 69, 70. 

gestures may be, 4, 5. 

no action lies without proof of special damage except in four 

cases, 19 et seq. 
repetition of, 59. 
wnen action will lie for, 19. 
when within the criminal law, 3, 4, 171. 

SLANDEE OF TITLE, 38—44. 
definition of, 38. 
what must be proved in action for, 39. 

SLANDEE OF GOODS, MANUFACTURED, 44—49. 
definition of, 44. 
what must be proved in action for, 45. 

SOLIOITOE, 
libel on, 9. 
slander on, 34. 

statements by, in course of judicial proceedings absolutely 

privileged, 92. 
not obliged to produce documents of client, 
212—214. 
what letters passing between client and, privileged from 
production, 212 — 214. 

SOMEESET HOUSE, 

register of newspaper proprietors at, 54, 192. 

SPECIAL DAMAGE, 

may be proved in aggravation of damages, 152. 

what is, 4, 20, 21. 

where not necessary to prove, 19. 

SPECIAL MEANING, 

words may be shown to have, 11. 

SPEECHES, 

reports of, when privileged, 86 — 88. 

when legitimate subject for criticism, 83, 84. 

STATEMENTS OF CLAIM, PEEOEDENTS OF, 196—201. 
how to draft, 194—196. 

STATEMENTS, 

when privileged, 86 — 88. 

STATUE, 

may be a libel, 5. 

F. V 



282 INDEX. 



STATUTE OF LIMITATIONS, 147, 148. 



STATUTES. See Appendix of Statutes, 221, and Contents of 

such Appendix, ibid. See also Index to Statutes cited xxiii. j* 



SUBPCENA DUCES TECUM, 195. 

SUBSCEIBEES TO OHAEITY, 

proceedings at meeting of, report of, not privileged, 118. 

SUMMAEY JURISDICTION OF JUSTICES, 
to commit for trial, 172 — 176. 

to convict for advertisement of indecent matter, 181—180. 
to convict for publication of trivial libel in. a newspaper, 

175 — 176. 
to issue warrant for apprehension of libeller,. 172. 
to seize and destroy obscene publications, 180. 
to take bail, 175. 

SUMMONS, 

before a magistrate, procedure on hearing of, 172 — 176. 
for particulars, 201 — 203. 

precedent of, 202. 

SUEVEYOE, 
libel on, 9. 
slander on, 34. 



TELEGEAM, 

publication presumed if libel contained in, 15. 

THEATEE, 

performances at, fair and bond fide comments on, no libel, 85, 
86. 

THIED PARTY, 

defendant not liable for damages due to unreasonable con- 
duct of, 152. 

where document containing libel is in possession of, how to 
proceed, 194 — 195. 

accidental presence of, privilege not destroyed by, 137. 

unnecessary publication to, destroys privilege, 122, 125, 127, 
128, 137, 141. 

TITLE, 

of article or paragraph, may be libellous, 72, 73,106 — 107. 

must be justified, ibid, 
TOWN COUNCIL, 

proceedings of, fair and bond fide comment on, no libel, 85. 

reports of, privileged, 116, 117. 

TEADE JOURNAL, 

not a newspaper within 52 & 53 Vict. c. 96... 98. 
reports in, not privileged, 118. 
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TRADESMAN, 
libel on, 10. 
slander on, 35, 36. 

slander of goods manufactured, or sold by, 44. 
advertisement of, may be criticised, 86. 

TRIAL, 

before a magistrate, 171 — 176. 
of criminal information, 177. 
of indictment, 171 — 176^ 

TRIAL, NEW, 

on what grounds granted, 166 — 168. 
t notice of motion of, precedent of, 219. 

time within which to apply for, 218. 
TEUTH, 

a defence to a civil action, 72 — 76. 

belief in, of words complained of, no defence, 37. 

not admissible as evidence in mitigation of damages, 156. 

no defence to criminal proceedings unless publication was 

for public benefit, 184, 186. 
of libel, when magistrate can receive evidence of, 174, 175. 

UNCHASTTTY, 

imputation of, to woman or girl, actionable without proof 
of special damage, 36, 37, 15.3, 248. 

UNLAWFUL MEETINGS, 

proceedings at, reports of, not privileged, 115. 
what are, 115. 

VENDOR, 

of newspaper or book containing a libel, liability of, 16, 17, 
54, 57, 58, 182. 

VERDICT, 

of 3*ury in civil action, 11, 18. 
of jury in criminal case, 176, 189. 

VESTRY CLERK, 
libel on, 9. 

VESTRY MEETINGS, 

proceedings at, fair and bond fide comments on, no libel, 

84, 85. 
proceedings at, reports of, privileged, 116, 117. 

VETERINARY SURGEON, 
libel on, 9. 

special damage in action for slander by, 153. 
slander on, 34. 

VEXATIOUS INDICTMENTS ACT, 
all libels now within, 175. 
binding over to prosecute, ibid. 
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WIPE. See Mabkied Woman. 

WITNESS, 

name of, need not generally be disclosed in answer to 

interrogatories, 217, 218. 
statements of, when absolutely privileged, 92 — 93. 

WORDS, 

defamatory, 

action on the case for, 38, 39, 44. 

actionable, per se, 19. 

construction of, duty of judge and jury as to, in civil 

action, 11. 
construction of, duty of judge and jury as to, in criminal 

trial, 189, 190. 
commercial terms, 12. 
defences to action for, 71. 

criminal proceedings for, 184 — 185. 
injunction to restrain, when granted, 161 — 164. 
ironical, may be a libel, 8, 107. 
must be taken in their natural sense, 12. 
of a cant or slang character, 12. 
publication of , duty of judge and jury as to, in criminal 

trial, 182. 
publication of, duty of judge and jury as to, in civil 

action, 18. 
published outside jurisdiction, 64. 
what are, 3 — 10. 
when action lies for, 3 — 19. 
when criminal proceedings lie for, 169. 
blasphemous, 178. 
seditious, 179. 
obscene, 180. 

WORK, 

literary, may be criticised, 85. 
of art may be criticised, ibid. 
printer cannot recover for libellous, 54. 
remedy of printer who discovers he is printing libellous, 
ibid, 

WRIT, 

application for leave to serve, when defendant is out of 
3urisdiction, must be to judge in Chambers, 64. 

how indorsed, 193. . 

of certiorari, precedent of statement of claim in action of 
libel removed by, 200. 

WRITERS FOR THE PRESS, 
defences open to, 71, 184 — 185. 
duties of, 76, 77, 80, 81, 104—107. 
liability of, 55—57, 182, 187—188. 
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The Record Interpreter.— A Collection of Abbreviations, 

Latin Words, and Names used in English Historical Manuscripts and Records. 
Compiled by CHARLES TRICE MARTIN, B.A., F.S.A., Assistant -Keeper 
of the Public Records. 8vo.' Price 12*. 6d. ; post free, 10*. 6d. 

Wright's Court-Hand Restored.— The Student's Assistant 

in reading Old Deeds, Charters, Records, &c. Neatly engraved on Twenty- 
three Copper Plates, describing the Old Law Hands, with their' Contractions 
and Abbreviations. "With an Appendix containing the Ancient Names of 
Places in Great Britain and Ireland; an Alphabetical Table of Ancient 
Surnames ; and a Glossography of Latin Words found in the Works of the 
most eminent Lawyers and other Ancient Writings, but not in any Modern 
Dictionaries. By ANDREW WRIGHT. The Ninth Edition, corrected and 
enlarged, with Seven New Plates, by CHARLES TRICE MARTIN, B.A., 
F.S.A., of H.M. Public Record Office. 1879. Price 11. Is. 

The Duty and Liability of Employers, as well to the 

Public as to Servants and Workmen. Third Edition. Bv W. HOWLAND 
ROBERTS and GEORGE WALLACE, Barristers-at-Law. Demy Svo. 1885 
Price 15*. 

Lord Justice Fry, concurring with Lord Justice Bowen, in the important case of 
Thomas v. Quartermaine (Court of Appeal, March 21, 1887), read page 252 of this 
work, and adopted it as part of his considered judgment. 

Mr. Justice Benman, in Kiddle v. Lovett (16 Q. B. Div. at p. 612)-, said, "The 
point is discussed in the third edition of Messrs. Roberts & Wallace's valuable 
work." 



Law of Real Pwperty. — Chiefly in relation to Conveyancing. 
• Second Edition. By HENRY W. GHALLIS, M.A., Barrister- at -Law. 
Royal Svo. 1892. Price 26*. ; post free, 16*. Qd. 

Digest of the Solicitors' Law Examinations, from 1869 to 

1884, with Answers. —Each branch, of the Law is arranged in separate headings, 
with List of the. principal Statutes and Cases ; a Time Table in an Action ; 
suggestions as to the most advisable Scheme of Reading. Second Edition. 
By JOSEPH A. SHEARWOOD, Esq., Barrister- at-Law. 1884. Price 15*. 

"To all those who wish to get through, with knowledge if possible, but at all 
events to get through, this book will be invaluable." — Law Journal, June 21st, 
1884. ■ - • 

Manual of Costs. — Hints on Law Costs, with Special Forms. 
By A BILL CLERK. Svo., sewed. 1884. Price 2s. 6d. 

The Law relating to Works of Literature and Art.— 

Embracing the Law of Copyright ; the Law relating to Newspapers ; Contracts 
between Authors, Publishers, Printers, &c. ; and the Law of Libel ; with the 
Statutes relating thereto ; Forms of Agreements between Authors, Publishers, 
&c. ; and Forms of Pleading. Second Edition. By JOHN SHORTT, Esq., 
Barri8ter-at-Law. Thick 8vo. Price 30*. 

The Winding-up of Companies by the Court.— Con - 

■ taining the Acts and Rules and the Cases thereon, and Forms ; with Explana- 
tory Notes and References to the Cases and Practice in Bankruptcy. By 
SIDNEY WOOLF, one of Her Majesty's Counsel, assisted by RICHARD 
RINGWOOD, Barri«ter-at-Law. Demy Svo. 1891. Price 10*.; post free, 
8*. 6d. 
" The book forms a most compact and handy volume, and practitioners will find 
it one of the most suitable of all the works on the Companies Act." — Law Gazette. 
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Eeeves: & TuiiNEM, 100, Chancery Lanb uu ^j^,^. . 



The Coal Mines Regulation Act, 1887, and the Truck 

Acta, 1831 and 1887.— With DL-cst. and Reprints of the Acta and practical 
Not™ thercui, Official and S:i ^i-stpii Forms, instruction!) to Candidates for 
Cmilii-iilf* under Mines Art, Siuniuurv of Decided Oases, io. &e., with a 
general Index. By HASKELL WILLIAM PEACE, Royut Svo. 1888. 
Price 10a. Bd. 

A Treatise on the Law affecting Railway Companies 

as Carrie™ of Good.-, and Live Stock. :i'<™ic/ Edition. By J. H. REDMAN, 
Esq. J'usI 8uo. 1880. iYi« 5s. 

Light : Digest of the Law of Light. — With an Appendix of Statutes, 

Forma, and Plans. .Sr<mi,l !w/,tio„. r„fa,y,-d. By EDWARD STANLEY 
ROSCOE, Barrister-at-Law. lilt 8m. 1883. Price 6s. 

The Rise and Growth of the Law of Nations, as estab- 
lished bv Ocucri.1 I ■-ui.'r. iiii:: bv Treaties, i'niiri tin- earliest lime to the Treaty 
of Utrecht. By J. H03ACK, Esq. Demy 8co. 1882. Price 3». 

The Law of Election, including the Corrupt Practices Prevention 

Act, 1883: uiili N.>te.-. Aj>j>einiix of sjiui utes and Rules iiit'eetinjr the same, 
and General Index. Second Edition. By Sir W. WHEELHOUSE, Q.O. 

Law of Husband and Wife. — A Concise View of the Law of 

Husband and Wife as modified by the Married Women's Property Acts. With 
an Appendix of Statutes. By JOSEPH HA WORTH REDMAN, Esq., 
Barrister-at-Law. Post %vo. 1883. Price 3s. Bd. 

Epitome of Criminal Law. — Containing Questions and Answers 

on Crimes und Criminal IVocedure. *<cW I-Jiuinn. By J. C. HARRISON, 
Esq. 1886. Price 10s. 6d. 

Roman Law.- — Questions and Answers selected from the Roman 
By JOSEPH A. SHEARWOOD, Esq., Bar- 
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Forsyth (W.), HortensiUB.— An Historical Essay on the Office 

aud Duties of an Advocate. 'Un il\,od,<d Wiistratiant. $vo. 1879. Price 
7s. Bd. {Publuhed at 12s. 6rf.) 

Andrews and Stoney's Supreme Court of Judicature 

Acta, 1N73 to 1884.— With Rules of Omit and Forms issued up to 188o, anno- 
tated so as to form a Manual of Practice; cuntninio!.' I eomjirehensive selection 
of Canes from the Modern Renort-s and nil (In- most recent Decisions down to 
March 1, 1885, together with references to the carl ice Authorities where such 
seemed advisable. Fourth Edition. By R. W. ANDREWS, B.A., Jun. 
Moderator, Eng. Literature, and ARBUTHNOT B. STONEY, LL.D., of the 
Middle Temple, Barristers- at- Law. 1885. Price 12s. 6rf., reduced to it. post free. 

Abstracts of Title. — Comyn's Handy Book of Exercises on a 

Series of Abstracts of Title to Freehold, Copyhold, and Leasehold Estates and 
Personalty, with Observations and Requisitions on each Title, arranged as 
Exercises for the Use of Law Stmlont- und At i k) c4 .Clerks. Fourth Edition, 




